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WHAT IT IS AND HOW TO USE IT 
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WHO: The Office of the Federal Register. 
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2. The relationship between the Federal Register and Code 
of Federal Regulations. 

3. The important elements of typical Federal Register 
documents. 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

7 CFR Part 300 
I Docket No. 87-0161 

Plant Protection and Quarantine 
Treatment Manual; Incorporation by 
Reference 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Interim rule. 

summary: This document amends the 
Plant Protection and Quarantine 
regulations to give notice that the “Plant 
Protection and Quarantine Treatment 
Manual'* has been revised by adding a 
new treatment procedure for mangoes 
from Haiti. The PPQ treatment manual is 
incorporated by reference in the 
regulations at 7 CFR 300.1. 
dates: This Interim rule is effective on 
March 6,1987. Your comments will be 
considered if we receive them on or 
before May 5,1987. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of March 6. 
1987. 

FOR FURTHER INFORMATION CONTACT: 

E. Elliott Crooks, Acting Assistant 
Director. Regulatory Services Staff, PPQ, 
APHIS. USDA. Room 642, Federal 
Building, 6505 Belcrest Road, 

Hyattsville, MD 20782. (301) 436-8249. 
SUPPLEMENTARY INFORMATION: 
Background 

Chapter III of Title 7, Code of Federal 
Regulations (regulations), contains the 
regulations of Plant Protection and 
Quarantine (PPQ) of the Animal and 
Plant Health Inspection Service. Section 
300.1 of the regulations incorporates by 
reference the Plant Protection and 


Quarantine Treatment Manual (PPQ 
Treatment Manual) which, until the 
publication of this document, has been 
listed in § 300.3 of the regulations. The 
PPQ Treatment Manual contains 
procedures and schedules for treating 
various regulated articles so that such 
articles may move into or within the 
United States and not present a plant 
pest risk. 

Mangoes from Haiti must be treated 
for two plant quarantine significant 
species of fruit flies, Anastrepha obliqua 
and Anastrepha suspensa. before being 
imported into the United States. Until 
the publication of this document, the 
PPQ Treatment Manual has contained 
an ethylene dibromide (EDB) treatment 
as the only acceptable treatment for 
these mangoes. However, recent 
research indicates that treating Francis 
variety of Haitian mangoes infested 
with Anastrepha sp. with a hot water 
dip also destroys the fruit flies. We must 
update the PPQ Treatment Manual to 
include this treatment on an emergency 
basis for reasons set forth below. 
Therefore, this document amends 9 300.1 
of the regulations to show that the PPQ 
Treatment Manual, which is 
incorporated by reference and on file at 
the Office of the Federal Register, is 
revised to include a hot water dip as an 
acceptable treatment for Francis variety 
mangoes from Haiti. Prior to the 
publication of this document. 5 300.3 has 
contained the PPQ Treatment Manual in 
a list of materials incorporated by 
reference. However, because the PPQ 
Treatment Manual has been the only 
material listed since January 1987 (52 FR 
1179-1180), we are removing § 300.3, and 
placing the information from that section 
in a revised § 300.1. We will publish 
notice of changes to the incorporated 
materials in the Federal Register. 

Emergency Action 

William F. Helms, Deputy 
Administrator of the Animal and Plant 
Health Inspection Service for Plant 
Protection and Quarantine, has 
determined that an emergency situation 
exists, which warrants publication of 
this interim rule without prior 
opportunity for a public comment period 
on this action. Based upon a recent 
opinion of the Court of Appeals for the 
District of Columbia, EDB may be 
banned at any time after March 4,1987, 
as a treatment for mangoes. If the EDB 
ban occurs before the PPQ Treatment 


Manual can be amended to include the 
hot water dip treatment for Francis 
variety mangoes from Haiti, continued 
importation of mangoes from Haiti will 
be interrupted. Continued importation of 
mangoes from Haiti can be assured only 
if this interim rule is published and 
made effective as soon as possible. 

Further, pursuant to the 
administrative procedure provisions of 5 
U.S.C. 553, we find that prior notice and 
other public procedures with respect to 
this interim rule are impracticable 
because of the possible interruption of 
the importation of mangoes from Haiti. 
For the same reason, we find that this 
rule may be made effective less than 30 
days after publication of this document 
in the Federal Register. Comments are 
being solicited for 60 days after 
publication of this document, and a final 
document discussing comments received 
and any amendments required will be 
published in the Federal Register. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this interim rule in 
conformance with Executive Order 
12291. and we have determined that it is 
not a “major rule.” We have determined 
that it will have an effect on the 
economy of less than $100 million; will 
not cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

This emergency situation makes 
compliance with section 603 and timely 
compliance with section 604 of the 
Regulatory Flexibility Act impracticable. 
Since this action may have a significant 
economic impact on a substantial 
number of small entities, the Final 
Regulatory Impact Analysis, if required, 
will address the issues required in 
section 604 of the Regulatory Flexibility 
Act. 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to the 
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provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. (See 7 CFR Part 3015, Subpart 

V. ) 

List of Subjects in 7 CFR Part 300 

Incorporation by reference, Plant 
diseases. Plant pests. 

Accordingly. Title 7, Chapter III is 
amended as follows: 

PART 300—INCORPORATION BY 
REFERENCE 

1. The authority citation for Part 300 is 
revised to read as follows: 

Authority: 7 U.S.C. 150ee. 161. 

§300.3 |Removed] 

2. Section 300.3 is removed and § 300.1 
is revised to read as follows: 

§ 300.1 Materials Incorporated by 
reference. 

(a) The Plant Protection and 
Quarantine Treatment Manual, which 
was reprinted May 1985, and includes 
all revisions issued through April 1986 
and the revisions listed below: 

(1) A procedure for treating mangoes 
from Haiti with hot water, which is 
comprised of the following: 

(i) Treatment Procedures—Section III, 
Part 14; 

(ii) Treatment Facilities—Section IV. 
Part 5; and 

(iii) Hot Water Dip Schedule—Section 
VI. T-l 02(c)(5) (February 1987) are 
approved for incorporation by reference 
in 7 CFR Chapter III by the Director of 
the Office of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 
CFR Part 51. 

(b) The treatments specified in this 
manual and its revisions are required to 
authorize the movement of certain 
articles regulated by domestic 
quarantines (7 CFR Parts 301 and 318) 
and foreign quarantines (7 CFR Part 
319). 

Done in Washington. DC. this 3rd day of 
March. 1387. 

W. F. Helms, 

Deputy Administrator. Plant Protection and 
Quarantine. Animal and Plant Health 
Inspection Service. 

|FR Doc. 87-4748 Filed 3-5-87; 8:45 am) 

BILLING CODE 3410-34-M 

Agricultural Marketing Service 

7 CFR Part 907 

[Navel Orange Regulation 650] 

Navel Oranges Grown In Arizona and 
Designated Part of California; 
Limitation of Handling 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 


summary: Regulation 650 establishes 
the quantity of California-Arizona navel 
oranges that may be shipped to market 
during the period March 6.1987, through 
March 12,1987. Such action is needed to 
balance the supply of fresh navel 
oranges with the demand for such 
period, due to the marketing situation 
confronting the orange industry. 
date: Regulation 650 (§ 907.950) is 
effective for the period March 6,1987, 
through March 12,1987. 

FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi. Chief, Marketing Order 
Administration Branch. F&V. AMS, 
USDA, Washington, DC 20250, 
telephone: 202-447-5697. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a '‘non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to Fit 
regulatory action to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

This rule is issued under Order No. 
907. as amended (7 CFR Part 907), 
regulating the handling of navel oranges 
grown in Arizona and designated part of 
California. The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 
through 674). This action is based upon 
the recommendation and information 
submitted by the Navel Orange 
Administrative Committee and upon 
other available information. It is found 
that this action will tend to effectuate 
the declared policy of the act. 

This action is consistent with the 
marketing policy for 1986-87 adopted by 
the Navel Orange Administrative 
Committee. The committee met publicly 
on March 3,1987, in Visalia, California, 
to consider the current and prospective 
conditions of supply and demand and 
recommended by a 9 to 1 vote a quantity 
of navel oranges deemed advisable to 
be handled during the specified v/eek. 
The committee reports that the market 
for navel oranges is 9teady. 

It is further found that it is 
impracticable and contrary to the public 


interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared policy of the act. To effectuate 
the declared purposes of the act. it is 
necessary to make this regulatory 
provision effective as specified, and 
handlers have been apprised of such 
provision and the effective time. 

List of Subjects in 7 CFR Part 907 

Agricultural Marketing Service, 
Marketing agreements and orders, 
California, Arizona, Oranges (navel). 

1. The authority citation for 7 CFR 
Part 907 continues to read: 

Authority: Secs. 1-19. 48 Stat 31. as 
amended: 7 U.S.C. 601-674. 

2. Section 907.950 Navel Orange 
Regulation 650 is added to read as 
follows: 

§ 907.950 Navel Orange Regulation 850. 

The quantities of navel oranges grown 
in California and Arizona which may be 
handled during the period March 6,1987, 
through March 12,1987, are established 
as follows: 

(a) District 1: 1,759,530 cartons; 

(b) District 2: Unlimited cartons; 

(c) District 3: Unlimited cartons; 

(d) District 4: Unlimited cartons. 

Dated: March 4.1987. 

Eric M. Forman, 

Acting Director. Fruit and Vegetable Division. 
Agricultural Marketing Service. 

[FR Doc. 87-4899 Filed 3-5-87; 8:45 am] 

BILLING CODE 3410-02-** 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

(Docket No. 86-CE-49-AD; Arndt. 39-55571 

Airworthiness Directives; Beech 99 
and 100 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action; Final rule. 

summary: This amendment revises 
Airworthiness Directive (AD) 87-03-06, 
Amendment 39-5513, applicable to 
Beech 99 and 100 Series airplanes by 
relieving an unintentional burden on 
affected owners/operators with regard 
to the repetitive inspections of the 
elevator outboard hinge attachment. 
This revision removes the unnecessary 
burden and affords the owners/ 
operators an ending action to the 
repetitive inspections required by this 
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AD as intended when the AD was 
originally issued. 

EFFECTIVE DATE: March 12,1987. 

Compliance: As prescribed in the 
body of the AD. 

addresses: Beech Service Bulletin No. 
2132, revised December 1986, may be 
obtained from Beech Aircraft 
Corporation. 9709 East Central, P.O. Box 
85. Wichita, Kansas 67201. This 
information may be examined in the 
Rules Docket, Office of the Regional 
Counsel, FAA, Room 1558, 601 East 12th 
Street, Kansas City. Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 

Don Campbell, Airframe Branch, ACE- 
120W, Wichita Aircraft Certification 
Office, 1801 Airport Road, Wichita, 
Kansas 67209; Telephone (316) 946-4409. 

SUPPLEMENTARY INFORMATION: 

Airworthiness Directive (AD) 87-03-06, 
Amendment 39-5513, published in the 
Federal Register on January 21.1987 (52 
FR 2217, 2218), applicable to Beech 99 
and 100 Series airplanes, requires 
inspection and replacement of rivets 
which attach each elevator outboard 
hinge to the stabilizer. Subsequent to the 
issuance of this AD, it was discovered 
that the AD did not provide for 
discontinuance of the inspections after 
replacement of the rivets by bolts. As 
written, this creates an undue and 
unintentional burden on affected 
owners/operators since the repetitive 
inspections, following installation of 
bolts in place of rivets, are not 
necessary to assure an airworthy 
condition. Therefore, the FAA is revising 
AD 87-03-06 by allowing the repetitive 
inspections to be discontinued once the 
bolts have been installed in place of the 
rivets. 

Since this action requires expeditious 
enactment to prevent an inadvertent 
inequity from continuing, notice and 
public procedure hereon are 
impracticable and contrary to the public 
interest, and good cause exists for 
making this amendment effective in less 
than 30 days. 

If this action is subsequently 
determined to involve a significant 
regulation, a final regulatory evaluation 
or analysis, as appropriate, will be 
prepared and placed in the regulatory 
docket (otherwise, an evaluation is not 
required). A copy of it, when filed, may 
be obtained by contacting the Rules 
Docket under the caption "addresses" 
at the location identified. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aviation safety, 
Aircraft. Safety. 


Adoption of the Amendment 

PART 39—[AMENDED] 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the FAR as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 US.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised. Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.89. 

§39.13 [Amended] 

2. By revising and reissuing AD 87-03- 
06 as follows: 

1. Insert the following paragraph after 
paragraph (c): 

"(d) The repetitive inspections required by 
paragraph (a) of this AD may be discontinued 
after bolts have been installed per paragraph 
(b) or (c)." 

2. Redesignate the original paragraphs 
(d), (e) and (f) as (e), (f) and (g), 
respectively. 

This amendment revises AD 87-03-06, 
Amendment 39-5513. 

This amendment becomes effective March 
12,1987. 

Issued in Kansas City, Missouri, on 
February 25,1987. 

Jerold M. Chavkin, 

Acting Director, Central Region. 

[FR Doc. 87-4683 Filed 3-5-87; 8:45 amj 

BILUNG COCE 4910-13-* 


14 CFR Part 39 

[Docket No. 86-NM-195-AD; Arndt. 39- 
5578] 

Airworthiness Directives; Boeing 
Model 727 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all Boeing Model 727 
airplanes, that requires the periodic 
replacement of the sealed needle 
bearings in the downlock outer link of 
the side strut upper segment of the main 
landing gear assembly. This action is 
necessary because of reports of 
deterioration of the bearings by 
corrosion which, if not corrected, can 
prevent the proper extension of the 
landing gear. 

EFFECTIVE DATE: April 13.1987. 
addresses: The applicable service 
information may be obtained from the 
Boeing Commercial Airplane Company, 
P.O. Box 3707, Seattle. Washington 


98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 

9010 East Marginal Way South. Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Stanton R. Wood, Airframe Branch, 
ANM-120S; telephone (206) 431-1924. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966. Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive which requires 
repetitive replacement of the bearings in 
the main landing gear downlock outer 
link and inspection and replacement, as 
necessary, of the associated retainer 
bolt, was published in the Federal 
Register on October 8,1986 (51 FR 
36016). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

The first commenter. The Boeing 
Company, suggested that replacement 
with new bearings and bolts, in 
accordance with Boeing Service Bulletin 
727-32-341, should be considered 
terminating action for the proposed 
inspection and replacement 
requirements. The FAA concurs. Since 
issuance of the proposal, the FAA has 
reviewed and approved Boeing Service 
Bulletin 727-32-341, dated December 18, 
1986, which describes instructions for 
the installation of new bearings and 
bolts that are superior to the existing 
bearings and bolts for corrosion 
resistance. Accordingly, the final rule 
has been revised to specify that 
installation of the bearings and bolts 
identified in in that Boeing service 
bulletin terminates the periodic 
replacement requirements of this AD. 

The second commenter stated that the 
initial compliance time of six months 
would create a severe burden on 
operators with a large fleet of Boeing 
Model 727 airplanes. The commenter 
further stated that its supplier would be 
unable to furnish the required number of 
bearings without a minimum lead time 
of 26 weeks. Based upon this 
information, the FAA has determined 
that it is appropriate to extend the initial 
time for compliance from 6 months to 1 
year after the effective date of this AD, 
and has revised the final rule 
accordingly. This change will have no 
significant impact on the safety of flight. 
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The third commenter stated that, 
based on its service history, the initial 
compliance time of 10,000 landings or 6 
years from date of manufacture or prior 
replacement is too conservative and 
should be changed to 15,000 landings or 
8 years from date of manufacture or 
prior replacement. The FAA does not 
concur. Evidence indicates that the 
airplane that experienced a gear up 
landing had accumulated approximately 
10,700 cycles prior to the bearing 
seizure. Therefore, the compliance time, 
as proposed, is entirely appropriate. 

The fourth comment was that the FAA 
should not specify the type of grease to 
be used with the bearings because 
better types of grease are available. The 
FAA concurs and all reference to the 
grease type has been deleted. 

The Final comment was that the 
compliance time should be changed 
from cycles to hours because the 
commenter monitors his airplane based 
upon hours. The FAA does not concur 
with changing the compliance time to 
hours because the bearing problem is 
considered to be related to airplane 
cycles. However, the Final rule has been 
revised to permit individual operators to 
determine an approximate number of 
cycles by dividing total hours by its 
average flight time. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the proposed rule with the 
changes noted above. 

It is estimated that 1,188 Boeing Model 
727 airplanes of U.S. registry will be 
affected by this AD, that it will take 
approximately 20 manhours per airplane 
to accomplish the required actions, and 
that the average labor cost will be $40 
per manhour. Replacement bearings cost 
is estimated to be $10 per airplane. 
Based on these Figures, the total cost 
impact of this AD on U.S. operators is 
$962,280. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or signiFicant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 28, 
1979); and it is further certiFied under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities, because few, if any, 
Boeing Model 727 airplanes are operated 
by small entities. A final evaluation has 
been prepared for this regulation and 
has been placed in the docket. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 


Adoption of the Amendment 
PART 39—[AMENDED] 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449, 
January 12,1983); and 14 CFR 11.89. 

§39.13 [Amended] 

2. By adding the following new 
airworthiness directive: 

Boeing: Applies to all Model 727 series 
airplanes. certiFicated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

Prior to the accumulation of 10,000 landings 
or 6 years from date of manufacture or prior 
replacement, or within 1 year after the 
effective date of this AD. whichever occurs 
latest, accomplish the following: 

A. Replace the sealed needle bearings in 
the downlock outer link of the side strut 
upper segment of the left and right main 
landing gear assemblies, part number 
BACB10UB107J or BACB10CC10E, in 
accordance with the Boeing 727 Overhaul 
Manual, Subject 32-13-01, with new bearings 
with the same part number. Inspect retainer 
bolt for damage or corrosion. If damage or 
corrosion is detected, replace the bolt with a 
new bolt part number NASl 110-100DW or 
BACB30LT10D-100. Repeat the replacements 
and inspections at intervals not to exceed 6 
years or 10,000 landings, whichever occurs 
first. 

B. Terminating action for the requirements 
of paragraph A., above, is replacement of the 
sealed needle bearings and the bolts in the 
downlock outer link of the side strut upper 
segment of the left and right main landing 
gear assemblies, part number BACB10B107J 
or BACB10CC10E, with the self-lubricating 
Karon lined Kamatics bearings and high 
strength chrome plated CRES bolts specified 
in Boeing Service Bulletin 727-32-0341, dated 
December 18,1986, or later FAA-approved 
revision. 

C. An alternate means of compliance or 
adjustment of compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

E. For the purposes of complying with this 
AD, subject to acceptance by the assigned 
FAA Maintenance Inspector, the number of 
landings may be determined by dividing each 
airplane’s number of hours time in service by 
the operator’s fleet average time from takeoff 
to landing for the airplane type. 


All persons affected by this directive 
who have not already received the 
appropriate service information from the 
manufacturer may obtain copies upon 
request to the Boeing Commercial 
Airplane Company, P.O. Box 3707, 
Seattle, Washington 98124-2207. This 
information may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

This amendment becomes effective April 

13.1987. 

Issued in Seattle, Washington, on February 

27.1987. 

Wayne J. Barlow, 

Director, Northwest Mountain Region . 

[FR Doc. 87-4684 Filed 3-5-87; 8:45 am] 

BILLING CODE 4910-43-M 


14 CFR Part 39 

[Docket No. 87-CE-07-AD; Arndt. 39- 5575] 

Airworthiness Directives; SOCATA 
Groupe AEROSPATIALE Models TB 10, 
TB 20, and TB 21 Airplanes 

AGENCY; Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new Airworthiness Directive (AD), AD 
87-03-11, applicable to SOCATA 
Groupe AEROSPATIALE Models TB 10. 
TB 20. and TB 21 airplanes, and codifies 
the corresponding emergency AD letter 
dated February 2,1987, into the Federal 
Register. This AD requires inspection 
and repair of loose stabilator actuator 
rod assembly ends or replacement of the 
actuator rod assembly with a modiFied 
actuator rod assembly. The AD was 
prompted by reports of loose actuator 
rod ends and subsequent issuance of 
SOCATA Aircraft Service Bulletin (S/B) 
No. 29 dated October 1986, and French 
Airworthiness Directive (AD) 87-003(A) 
dated January 7,1987. The actions 
described therein will prevent loose rod 
ends from resulting in flutter, control 
system failure, and loss of pitch control. 
EFFECTIVE DATE: March 11.1987 . to all 
persons except those to whom it has 
already been made effective by priority 
letter from the FAA dated February 2, 
1987. 

Compliance: As prescribed in the 
body of the AD. 

ADDRESSES: SOCATA TB Aircraft S/B 
No. 29 dated October 1986 applicable to 
this AD may be obtained from SOCATA 
Groupe AEROSPATIALE, B.P. 38, 65001- 
Tarbes, France; Telephone 62.93.97.30. 
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This information may be examined at 
the Rules Docket, Office of the Regional 
Counsel, Room 1558, 601 East 12th 
Street, Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 
Mr. John P. Dow, Sr., FAA, Aircraft 
Certification Division. ACE-109. 601 
East 12th Street, Kansas City, Missouri 
64106; Telephone (816) 374-6932. 
supplementary information: Reports 
have been received of loose rod ends 
due to loose rivets on the stabilator 
actuator rod ends. Play in the stabilator 
control system can lead to flutter, 
structural failure, and loss of pitch 
control. As a result of these reports. 
SOCATA issued TB Aircraft Service 
Bulletin (S/B) No. 29 dated October 

1986, which was designated 
"mandatory" by the French Director 
General of Civil Aviation (DGAC). 
Subsequently, the DGAC issued French 
AD 87-003(A) dated January 7.1987, 
requiring the actions described in 
SOCATA TB Aircraft S/B No. 29 dated 
October 1986. These actions described a 
procedure to inspect for loose rod ends 
and repair the unsafe condition by 
modifying the existing rod or replacing 
the stabilator actuator rod assembly 
with a new part incorporating the 
modification. The modification involves 
replacing the four rivets with threaded 
fasteners. Priority Letter AD No. 87-03- 
11, applicable to SOCATA Groupe 
AEROSPATIALE Models TB 10. TB 20. 
and TB 21 airplanes, was issued on 
February 2,1987, requiring inspection 
and repair of loose stabilator actuator 
rod assembly ends or replacement of the 
actuator rod assembly with a modified 
actuator rod assembly. 

The FAA determined that this is an 
unsafe condition that may exist in other 
airplanes of the same type design, 
thereby necessitating the AD. It was 
also determined that an emergency 
condition existed, that immediate 
corresponding action was required, and 
that notice and public procedure thereon 
was impracticable and contrary to the 
public interest. Accordingly, the FAA 
notified all known registered owners of 
the airplanes affected by this AD by 
priority mail letter dated February 2. 

1987. The AD became effective 
immediately as to these individuals 
upon receipt of that letter, and is 
identified as AD 87-03-11. Since the 
unsafe condition described therein may 
still exist on other Models TB 10, TB 20. 
and TB 21 airplanes, the AD is being 
published in the Federal Register as an 
amendment to Part 39 of the Federal 
Aviation Regulations (14 CFR Part 39) to 
make it effective to all persons who did 
not receive the letter notification. 
Because a situation still exists that 


requires the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable and contrary to the public 
interest, and good cause exists for 
making this amendment effective in less 
than 30 days. 

The FAA has determined that this 
regulation is an emergency regulation 
that is not major under section 8 of 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this document 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26.1979). If this 
action is subsequently determined to 
involve a significant regulation, a final 
regulatory evaluation or analysis, as 
appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it. when filed, may 
be obtained by contacting the Rules 
Docket at the location under the caption 
"ADDRESSES." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aviation safety. 
Aircraft, Safety. 

Adoption of the Amendment 

PART 39—(AMENDED] 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the FAR as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423: 
49 U.S.C. 106(g) (Revised. Pub. L 97-449. 
January 12,1983): and 14 CFR 11.89. 

§39.13 [Amended! 

2. By adding the following new AD: 

SOCATA Croupe AEROSPATIALE: Applies 
to Models TB 10. TB 20, and TB 21 (Serial 
Numbers (S/N) 1 through 709) airplanes 
certificated in any category. 

Compliance: Required as indicated in the 
body of the AD. unless already accomplished. 

To prevent loose stabilator rod ends that 
may result in loss of pitch control, accomplish 
the following: 

(a) Prior to further flight, and each 100 
hours time-in-service (TIS) thereafter until 
repaired or replaced with a modified 
stabilator actuator rod assembly, inspect the 
stabilator actuator rod ends and rivets for 
relative motion as described in paragraph A 
of SOCATA TB Aircraft S/B No. 29 dated 
October 1988. If there is any detectable play 
in any axis, loose or working rivets, prior to 


further flight, accomplish the actions in 
paragraphs (i) or (ii) below: 

(i) Repair the stabilator actuator rod 
assembly Part Number (P/N) TB 10.27.000.024 
and replace the rivets with threaded 
fasteners as described in paragraph B of 
SOCATA TB Aircraft S/B No. 29 dated 
October 1986; or 

(ii) Replace the existing riveted stabilator 
actuator rod assembly P/N TB 10.27.000.024 
with actuator rod assembly P/N TB 
10.27.000.026. modified with the threaded 
fasteners as described in paragraph B of 
SOCATA TB Aircraft S/B No. 29 dated 
October 1986. 

(b) Airplanes may be flown in accordance 
with FAR 21.197 to a location where this AD 
may be accomplished. 

(c) An equivalent means of compliance 
with this AD may be used if approved by the 
Manager, Brussels Aircraft Certification 
Office. FAA. AEU-100, Europe, Africa, and 
Middle East Office, c/o American Embassy, 
B-1000 Brussels. Belgium; Telephone 
513.38.30. All persons affected by this 
directive may obtain copies of the 
document(s) referred to herein upon request 
to SOCATA Groupe AEROSPATIALE, B.P. 

38, 65001-Tarbe8. France: Telephone 
62.93.97.30; or Product Support Deputy 
Manager. U.S.. Mr. Bernard M. Veyssiere, 
12605 Woodygrove Drive. St. Louis, Missouri 
63146; Telephone (314) 469-7490; or may 
examine the document(s) referred to herein at 
the FAA, Office of the Regional Counsel, 
Room 1558. 601 East 12th Street Kansas City. 
Missouri 64106. 

This amendment becomes effective on 
March It, 1987. to all persons except those to 
whom it has already been made effective by 
priority letter from the FAA dated February 2, 
1987, and is identified a9 AD 87-03-11. 

Issued in Kansas City. Missouri, on 
February 24,1987. 

Jerold M. Chavkin. 

Acting Director, Central Region. 

[FR Doc. 87-4685 Filed 3-5-87; 8:45 am) 

BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 87-ANE-2; Arndt. 39-5554J 

Airworthiness Directives; Hartzel! 
Propeiier Products Division, Model 
HC-B5MP-3( )/M10876() 

agency: Federal Aviation 
Administration (FAA). DOT. 

action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) 
applicable to certain Hartzell Propeller 
Products Division Model HC-B5MP-3()/ 
Ml0876() propellers. The AD requires a 
one-time inspection of the propeller 
blades for scratches, tool marks, 
corrosion, scrapes, pitting, or other 
surface irregularities in the pilot tube 
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bore area, with rework and replacement 
if required. The AD is needed to prevent 
propeller blade failure near the hub 
which could result in engine separation 
from the aircraft. 
dates: Effective March 12,1987. 

Compliance required as prescribed in 
body of AD, unless already 
accomplished. 

Incorporation by Reference— 
Approved by the Director of the Federal 
Register on March 12,1987. 
addresses: The applicable service 
document may be obtained from: 
Hartzell Propeller Products Division, 
TRW Aircraft Components Group, 350 
Washington Avenue, Piqua, Ohio 45356. 

A copy of the service document is 
contained in the Rules Docket, Office of 
Regional Counsel, Federal Aviation 
Administration, New England Region, 
Attn: Rules Docket No. 87-ANE-2,12 
New England Executive Park, 

Burlington. Massachusetts 01803 and 
may be examined weekdays, except 
Federal holidays, between 8:00 a.m. and 
4:30 p.m. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert Alpiser, Chicago Aircraft 
Certification Office, Propulsion Branch, 
ACE-140C, FAA, 2300 East Devon 
Avenue. Des Plaines. Illinois 60018; 
telephone (312) 694-7130. 
SUPPLEMENTARY INFORMATION: There 
have been at least two reports of failure 
of the Hartzell Model M10876 blades 
used on certain Hartzell Model HC- 
B5MP-3 five bladed propellers installed 
on Short Brothers Ltd. Model SD3-60 
aircraft. Investigation has revealed that 
the failures were due to fatigue 
originating at stress risers (damage) 
caused by corrosion, scratches, or tool 
marks in the blade pilot tube bore area 
between the inner needle bearing 
assembly and bearing spacer. Blade 
failure near the hub can lead to cabin 
penetration and/or engine separation 
from the aircraft. Since this condition is 
likely to exist or develop on other 
propellers of the same type design, an 
AD is being issued which requires a 
one-time inspection of the blade pilot 
tube bore area on certain Hartzell HC- 
B5MP-3 series five bladed propellers. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable, and good cause exists for 
making this amendment effective in less 
than 30 days. 

Conclusion 

The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 


impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26.1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). A copy of it, when filed, 
may be obtained by contacting the 
person identified under the caption “for 
FURTHER INFORMATION CONTACT**. 

List of Subjects in 14 CFR Part 39 

Propellers, Air transportation, 

Aircraft, Aviation safety, Incorporation 
by reference. 

Adoption of the Amendment 

PART 39 —[AMENDED] 

Accordingly, pursuant to the authority 
delegated to me. the FAA amends Part 
39 of the Federal Aviation Regulations 
(FAR) as follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421. and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449. 
January 12.1983); and 14 CFR 11.89. 

§39.13 lAmended] 

2. By adding to § 39.13 the following 
new airworthiness directive (AD): 
Hartzell Propeller Products Division: Applies 

to Hartzell Model HC-B5MP-3( )/Ml0876{) 

propellers installed on Short Brothers Ltd. 

Model SD3-60 aircraft. 

Compliance required prior to accumulating 
3.000 hours time in service since new, or 
within 30 days after the effective date of this 
AD. whichever occurs later, unless already 
accomplished. 

To prevent propeller blade separation near 
the hub which could result in cabin 
penetration and/or engine separation from 
the aircraft, accomplish the following: 

(a) Remove propeller from aircraft. 

(b) Accomplish the following in accordance 
with Hartzell Service Bulletin No. 136C. dated 
March 3,1986, or FAA approved equivalent: 

(1) Disassemble propeller and visually 
inspect the blade pilot tube bore area. 
Particular attention shall be made to the area 
between the inner needle bearing assembly 
and bearing spacer. 

(2) Remove all evidence of scratches, tool 
marks, corrosion, scrapes, pitting, or other 
surface irregularities in the blade pilot tube 
bore area. Do not exceed the maximum 
rework limitations defined in the service 
bulletin. 

(3) Etch the blade pilot tube bore area prior 
to penetrant inspection. Ensure removal of all 
etching solution. 


(4) Penetrant inspect the blade pilot tube 
bore area. 

(5) Coat the blade pilot tube bore area with 
alodine. 

(6) Install bearing spacer and inner needle 
bearing assembly. Pilot tube bore must be 
lubricated to facilitate bearing installation. 

(c) Replace, prior to further flight, all 
blades showing evidence of cracks or other 
unairworthy conditions with airworthy 
blades. 

Notes: (1) Propeller blades with serial 
numbers subsequent to F75966 have had the 
requirements of this AD incorporated during 
manufacture and are not affected by this AD. 

(2) Compliance with Hartzell Service 
Bulletins 138, dated August 26,1982,136A. 
dated July 12,1983, or 136B, dated January 28, 
1986, does not constitute compliance with this 
AD. 

Aircraft may be ferried in accordance with 
the provisions of Federal Aviation 
Regulations (FAR) 21.197 and 21.199 to a base 
w here the AD can be accomplished. 

Upon request, an equivalent means of 
compliance with the requirements of this 
AD may be approved by the Manager, 
Chicago Aircraft Certification Office, 
FAA, 2300 East Devon Avenue, Des 
Plaines, Illinois 60018. Hartzell Service 
Bulletin No. 136C, dated March 3,1986, 
identified and described in this 
document, is incorporated herein and 
made a part hereof pursuant to 5 U.S.C. 
552(a)(1). All persons affected by this 
directive who have not already received 
this document from the manufacturer 
may obtain copies upon request to 
Hartzell Propeller Products Division, 
TRW Aircraft Components Group, 350 
Washington Avenue, Piqua, Ohio 45356. 
This document also may be examined at 
the Office of the Regional Counsel, FAA, 
Attn: Rules Docket No. 87-ANE-2,12 
New England Executive Park, 

Burlington. Massachusetts 01803, 
weekdays, except Federal holidays, 
between 8:00 a.m. and 4:30 p.m. 

This amendment becomes effective on 
March 12,1987. 

Issued in Burlington, Massachusetts, on 
February 5.1987. 

Clyde DeHart, Jr., 

Acting Director, New England Region. 

[FR Doc. 87-4562 Filed 3-5-87; 8:45 am) 

BILLING CODE 4910-13-M 


14 CFR Part 125 

[Docket No. 23381; Arndt No. 125-7] 

Delay of Part 125 Applicability of Part 
129 Operators 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final rule; request for 
comments. 
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summary: This amendment to the 
Federal Aviation Regulations extends 
the date from February 28,1987, to 
February 29,1988, for foreign air carriers 
holding Part 129 operations 
specifications to comply with Part 125 of 
the Federal Aviation Regulations. Since 
the FAA has an active rulemaking 
project which includes a study of 
changes to Part 129, this action is 
necessary to avoid requiring foreign air 
carriers to comply with rules which may 
be revised by the FAA in the near 
future. 

dates: Effective March 4, 1987. 
Comments must be received on or before 
April 6, 1987. 

addresses: Send comments on the rule 
in duplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket (AGC-204), 
Docket No. 23341, 800 Independence 
Avenue, SW., Washington, DC 20591; or 
deliver comments in duplicate to: FAA 
Rules Docket, Room 916, 800 
Independence Avenue, SW., 

Washington, DC. Comments may be 
examined in the Rules Docket 
weekdays, except Federal holidays, 
between 8:30 a.m. and 5 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Thomas E. Stuckey, Manager. Project 
Development Branch (AFS-850), General 
Aviation and Commercial Division, 
Office of Flight Standards, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 

Washington, DC 20591, telephone (202) 
267-8150. 

SUPPLEMENTARY INFORMATION: 

Background 

Part 125 includes, in the applicability 
under § 125.1(e), a deferred compliance 
date of February 28,1987, for foreign air 
carriers holding operations 
specifications issued under Part 129. As 
stated in the preamble to the adoption of 
Part 125 (45 FR 67214; October 9,1980), 
this deferred compliance date was 
included because the agency was 
considering a regulatory project to 
revise Part 129, and it would not have 
been appropriate to subject foreign air 
carriers to Part 125 requirements until 
the agency could determine the proper 
action on Part 129. Various revisions to 
Part 129 have been proposed in Notice 
of Proposed Rulemaking 85-24 (50 FR 
50588; December 10,1985). The FAA is 
in the final stage of determining what, if 
any, rule changes should be made, but it 
will not be possible to complete this 
work until after the compliance date of 
February 28,1987. With this in mind, the 
agency has decided to extend the 
compliance date to February 29,1988. 

Since the deferred compliance date of 
February 28,1987, in 5 125.1(e) applies 


only to foreign air carriers holding 
operations specifications issued under 
Part 129, the extension of that date 
applies only to those operators. Other 
foreign citizen operators of U.S.- 
registered airplanes covered by Part 125 
remain subject to that part. 

Need for Immediate Adoption 

The FAA is currently considering a 
rulemaking project to revise Parts 129 
and 125 with regard to foreign air 
carriers. The present date for these 
carriers to comply with Part 125 for 
operation of U.S.-registered airplanes 
will be reached before that rulemaking 
project is completed. The FAA 
recognizes an urgent need to amend 
§ 125.1(e) to extend the compliance date 
and defer imposing Part 125 
requirements on those carriers until this 
rulemaking action is completed. Not 
adopting this amendment immediately 
would unnecessarily impose a burden, 
both monetarily and in terms of resource 
utilization, on the FAA and the 
concerned foreign air carriers. 

Therefore, I find that notice and public 
procedure are impracticable and 
contrary to the public interest. In 
addition, since this amendment relieves 
a restriction, I find that good cause 
exists for making this amendment 
effective in less than 30 days. However, 
interested persons are invited to submit 
such comments as they may desire 
regarding this amendment. 
Communications should identify the 
docket number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before April 0,1987, will be 
considered by the Administrator, and 
this amendment may be changed in light 
of the comments received. All comments 
received will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. 

Conclusion 

By extending a compliance date, this 
amendment allows foreign air carriers 
regulated by Part 129 to continue 
operating their U.S.-registered airplanes 
under that part. Thus, for the period of 
the extension, there is no change in their 
present regulatory status. Therefore, the 
FAA has determined that this 
amendment is not major under 
Executive Order 12291 or significant 
under the Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11034, February 20.1979). For the 
reasons discussed above, it also has 
been determined that the anticipated 
economic impact is so minimal that no 
regulatory evaluation is necessary. 


List of Subjects in 14 CFR Part 125 

Aircraft, Airplanes, Hours of work, 
Airports, Air traffic control, 
Airworthiness, Flammable materials, 
Cargo, Airmen, Pilots, Drugs Narcotics. 
Hazardous materials, Handicapped, 
Children. Infants, Smoking, Air 
transportation, Airspace, Chemicals. 

Adoption of the Amendment 

PART 125—CERTIFICATION AND 
OPERATIONS: AIRPLANES HAVING A 
SEATING CAPACITY OF 20 OR MORE 
PASSENGERS OR A MAXIMUM 
PAYLOAD CAPACITY OF 6,000 
POUNDS OR MORE 

1. The authority citation for Part 125 
continues to read as follows: 

Authority: 49 U.S.C. 1354.1421 through 
1430, and 1502; 49 U.S.C. 106(g) (Revised, Pub. 
L 97-449, January 12,1983). 

§ 125.1 [Amended] 

2. Accordingly, § 125.1(e) of the 
Federal Aviation Regulations (14 CFR 
125.1(e)) is amended by removing the 
date “February 28,1987“ and 
substituting the date “February 29, 

1988,” in place thereof. 

Issued in Washington. DC, on March 2. 
1987. 

Donald D. Engen, 

Administrator. 

[FR Doc. 87-4707 Filed 3-4-87; 10:52 am] 

BILL!NO CODE 4910-13-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 385 

[Docket No. RM83-41-000; Order No. 4661 

Rules of Discovery for Trial-Type 
Proceedings 

Issued: March 2.1987. 

agency: Federal Energy Regulatory 
Commission, DOE 
action: Final rule. 

summary: The Federal Energy 
Regulatory Commission (Commission) is 
amending its Rules of Practice and 
Procedure (18 CFR Part 385) to provide 
rules for conducting discovery in its 
trial-type proceedings. This Final rule 
addresses the scope of discovery, the 
type of discovery methods available, the 
procedures for obtaining and limiting 
discovery, and the sanctions that may 
be imposed for failure to participate in 
discovery. 

EFFECTIVE DATE: April 6. 1987. 

FOR FURTHER INFORMATION CONTACT: 

Joseph R. Hartsoe, Deputy Assistant 
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General Counsel. Rulemaking and 
Legislative Analysis, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington. DC 
20426, (202) 357-8550. 

SUPPLEMENTARY INFORMATION: 

Before Commissioners: Martha O. Hesse. 
Chairman; Anthony G. Sousa. Charles G. 
Stalon. Charles A. Trabandt and C.M. Naeve. 

I. Introduction 

The Federal Energy Regulatory 
Commission (Commission) is amending 
its Rules of Practice and Procedure (18 
CFR Part 385) to provide rules for 
conducting discovery in its trial-type 
proceedings. This final rule addresses 
the scope of discovery, the type of 
discovery methods available, the 
procedures for obtaining and limiting 
discovery, and the sanctions that may 
be imposed for failure to participate in 
discovery. 

In adopting these rules, the 
Commission’s objectives are twofold. 
First, full development of a record in 
trial-type proceedings facilitates 
Commission consideration of the issues. 
Second, the Commission has a strong 
interest in promoting the timely 
resolution of trial-type proceedings. 
Discovery that is conducted in an 
orderly and expeditious manner is 
essential to these goals. In addition, 
rules that encourage liberal discovery 
and the exchange of information among 
participants facilitate hearing 
preparation and promote the public 
interest. However, while the purpose of 
adopting these rules is to foster an 
efficient hearing process, it is not the 
Commission’s intent to erode staffs role 
as advocate for the public interest. For 
this reason, implementation of these 
rules should not be inconsistent with or 
frustrate staffs role in this regard. 

II. Background 

In 1982, the Commission revised its 
Rules of Practice and Procedure for trial- 
type proceedings to expedite those 
proceedings and to simplify its 
procedural rules. 1 At that time, the 
Commission indicated that it would 
promulgate comprehensive discovery 
rules in a subsequent rulemaking. 

Discovery practice in Commission 
proceedings has evolved into a highly 
important, although largely informal, 
part of the hearing process. While the 
Rules of Practice and Procedure have 
explicitly provided only four methods of 
discovery. 2 other discovery methods 


1 Revisions of Rules of Practice and Procedure to 
Expedite Tnal-Type Hearings. 47 FR 19014 (May 3. 
1982) (Docket No RM78-22-000) (Order No. 225). 

* Rule 504(b)(8). 18 CFR 385.504(b)(8) (1986) 
(power of presiding officers to rule on and dispose 


were developed through case law and 
reliance on the Federal Rules of Civil 
Procedure (Federal rules). Many 
discovery disputes have arisen because 
the Commission did not have 
comprehensive discovery rules. A more 
comprehensive statement of rules of 
discovery should alleviate disputes and 
promote a more orderly and full 
development of the record in 
proceedings set for hearing. 

The Notice of Proposed Rulemaking 
(NOPR) for discovery rules was issued 
on July 26.1984. 3 In response, the 
Commission received 40 comments, 
including those from 23 entities subject 
to Commission jurisdiction, seven trade 
associations, five governmental units, 
three law firms, and two consumer 
groups. 

III. Discussion 

In the absence of rules governing the 
conduct of discovery, participants have 
generally based their discovery requests 
on the Federal rules. The Federal rules 
codify discovery procedures in Federal 
courts and thus provide useful guidance 
for discovery activities in trial-type 
proceedings before the Commission. 4 

These discovery rules reflect the spirit 
of the Federal rules. Specifically, they 
are loosely patterned after Rules 26 
through 37 of the Federal rules. 

However, while the Commission has 
been guided by the Federal rules, it is 
not bound by them. Rules designed to 
govern discovery in traditional civil law 
suits are not universally appropriate for 
Commission proceedings. The 
Commission’s goal is to adopt discovery 
rules that are best suited to the conduct 
of its proceedings, even if those rules 
depart in some respects from procedures 
in the Federal courts. 

A . General Comments 

Although a few commenters 5 object 
to the adoption of discovery rules, 
fearing abuses and extensive delays in 
Commission proceedings, most 
commenters generally support their 
adoption. Significantly, the Federal 
Energy Bar Association (FEBA), which 


of procedural matters): Rule 804.18 CFR 385.804 
(1986) (refusal to make admission or stipulations); 
Rule 1905.18 CFR 385.1905 (1986) (subpoenas); Rule 
1908.18 CFR 385.1906 (1986) (depositions). 

9 Rules of Discovery for Trial-Type Proceedings. 
49 FR 30519 (July 31.1984). 

4 Public Service Co. of Colorado, et a/.. v. 
Colorado Interstate Gas. 26 FERC f 63.051 (1984); 
KN Energy Inc.. 26 FERC f 63.068 (1984): McDowell 
County Consumers Council, Inc. v. American 
Electric Power Co., et al.. 23 FERC f 61.142 (1983): 
Northwest Central Pipeline Corp.. 29 FERC ^ 61.333 
(1984). 

• See . Wisconsin Power 8 Light Company. 

Indicated Producers, and Southern Company 
Services. 


includes among its members 
representatives of a wide range of 
Commission litigants, endorses both the 
Commission’s decision to codify its rules 
of discovery and its effort to model that 
codification on the Federal rules. 

The NOPR elicited some general 
comments which, while relevant to the 
Commission’s conduct of this 
proceeding, are not applicable to 
particular rules. For example, the 
Electric Utilities suggest establishing an 
advisory committee to aid the 
Commission in drafting the discovery 
rules. These commenters believe that 
the Commission would benefit from the 
vast experience of those directly 
affected by the rules. 

The Commission believes that it has 
already received the benefit of that 
experience through comments to the 
NOPR. The purpose of the NOPR was to 
obtain the comments of interested 
persons. The commenters present a 
broad and thorough discussion of the 
proposed rules and the discovery 
process on the basis of extensive 
knowledge of Commission proceedings. 
Additional comments would not be 
beneficial until the rules have been 
implemented, applied, and interpreted. 

The NOPR sought comments on the 
routine appointment of a separate 
discovery judge to resolve discovery 
disputes. A few commenters support the 
appointment of a discovery judge, 
especially to determine questions of 
privilege. 6 These commenters argue that 
a discovery judge could cut down on 
delays and prevent “fishing 
expeditions.’’ However, most 
commenters 7 argue that the presiding 
officer assigned to decide a case is in a 
better position to rule on discovery than 
a discovery judge unfamiliar with the 
proceeding. No provision for the 
appointment of a discovery judge is 
included in the rule because there is no 
apparent advantage to appointing one in 
the typical case. The presiding officer 
will be familiar with the proceeding and 
able to rule on discovery matters. This 
decision, however, does not prevent the 
appointment of a discovery judge by 
either the Chief Administrative Law 
Judge or the Commission when the 
public interest so requires. 8 


• See. eg.. Reynolds. Allen A Cook, Florida Power 

& Light Company. Arkansas Louisiana Gas 
Company, and American Electric Power Service 
Corporation. 

7 See. e.g.. Duke Power Company. Association of 
Oil Pipelines. American Gas Association. Edison 
Electric Institute, Electric Utilities. Industrial 
Groups, and Southern Natural Gas Co. 

• See Stowers OU A Gas Company, et al.. 27 FERC 
f 63,001 (1984). 
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B. Applicability of Discovery Rules 
(Rule 401) 

This rule states that the rules are 
intended generally to be used for 
discovery in proceedings set for hearing 
and specifically excludes from coverage 
requests under the Freedom of 
Information Act (FOLA) and statutorily 
authorized information gathering by the 
Commission staff other than members of 
the trial staff. FOIA requests are 
excepted from these rules because they 
can be made by any person at any time 
and are governed by separate 
regulations.® The rules likewise do not 
apply to investigations governed by Part 
lb of the Commission’s regulations. 10 
However, should an investigation lead 
to the commencement of an 
adjudicatory proceeding under Subpart 
E, 11 the rules would apply to that 
proceeding. 

Only a few commenters 12 address 
the applicability provisions in the 
discovery rules set forth in the NOPR. 
American Gas Association is concerned 
that staff might attempt to use the 
information-gathering exception to 
obtain discovery of information not 
available under the discovery rules. In 
response to these concerns, this 
provision has been modified to clarify 
that only requests for information by the 
advisory staff, not the trial staff, are 
excluded from the discovery rules. The 
advisory staff is not a participant in 
trial-type proceedings. 

Information gathering is exempted 
because it relates to the Commission’s 
general statutory duties. Advisory staff 
requests for information may relate to 
the Commission’s initial review of a 
particular application before it has been 
set for hearing or to the Commission’s 
broader requirements for data to meet 
its overall regulatory responsibilities. 

The purpose of advisory staff's inquiries 
is to ensure the adequacy of, or to cure 
deficiencies in, a rate filing, certificate 
or license application, or to enable the 
Commission staff to prepare 
recommendations to the Commission on 
whether to set a matter for hearing. 
Because such information is not 
gathered in an adversarial context, 
making its collection subject to 
discovery rules designed for formal 
adjudications is inappropriate. Once a 
matter is set for hearing, however, the 
trial staff will be bound by the same 


• 18 CFR Part 388 (1988). 

10 18 CFR Part lb (1988). 

11 18 CFR Pari 385. Subpart E (1986). 

11 See. e.g.. Minnesota Department of Public 
Service. Wisconsin Customers. Mountain Fuel 
Kesources. Inc., American Gas Association. INGAA. 
and FEBA. 


discovery rules as are the other hearing 
participants. 

C. Scope of Discovery (Rule 402) 

Except as otherwise ordered by the 
presiding officer, participants may 
obtain discovery of any matter, not 
privileged, that is relevant to the subject 
matter of the proceeding. It is not 
grounds for objection that the 
information sought is not admissible in 
the Commission proceeding if the 
information sought appears reasonably 
calculated to lead to the discovery of 
admissible evidence. This rule is 
modeled on Rule 26 of the Federal rules. 
A number of commenters, 13 including 
FEBA, point out that the Commission’s 
proposed rule 14 used different language 
than Rule 26. The proposed rule 
contained the phrase "relevant to the 
merits of the proceeding" while Rule 26 
uses the phrase "relevant to the subject 
matter involved in the pending action." 
The Commission intended no departure 
from the approach of the Federal rules. 
Therefore, to avoid any implication that 
the difference in language signifies a 
different standard, the Commission has 
adopted the suggestion of these 
commenters that the rule more closely 
track the language of Rule 26. 

The Commission is mindful that while 
effective discovery is essential to the 
development of a full evidentiary record, 
there is a potential for abusing the 
process for purposes of harassment or 
delay. Accordingly, the Commission has 
included within Rule 410 a number of 
limitations on discovery that embody 
the spirit of the safeguards imposed by 
Rule 26 of the Federal rules. In addition 
to the safeguards embodied in Rule 410, 
the limitation on access to material 
covered by the attorney-work product 
privilege, as codified in Rule 26(b)(3) of 
the Federal rules, has been adopted in 
Rule 402(b). 

In Rule 402(c), the Commission is 
codifying the policy it announced in 
Northwest Central Pipeline Corp . 16 
governing discovery of expert witnesses. 
Absent extraordinary circumstances, the 
Commission will permit discovery of 
facts known or opinions held by an 
expert only where the expert is a 
prospective witness. This approach, 
which follows the guidance of Rule 
20(b)(4) of the Federal rules, is grounded 
on notions of fairness. By allowing 
substantial discovery of prospective 
expert witnesses and limiting discovery 
of experts who will not testify at the 


13 See. eg.. American Electric Power Service 
Corporation. American Gas Association, and 
Electric Utilities. 

14 Proposed Rule 403 in the NOPR. 

15 29 FERC 1 81.333 (1984). 


hearing, the rule strikes a reasonable 
balance, allowing participants to obtain 
needed information for trial preparation 
while preventing abuse of the discovery 
process for purposes of delay or to 
appropriate unfairly another 
participant’s trial preparation. This rule 
is not applicable to discovery against an 
expert when information is sought on 
the basis that the expert wa 9 an actor or 
a viewer in connection with the matters 
at issue. In such circumstances, the 
expert should be treated as an ordinary 
witness. 

D, General Methods and Procedures for 
Discovery (Rule 403) 

This rule provides that participants 
may obtain discovery by the use of data 
requests, depositions, requests for 
admission, requests for production or 
inspection, and written interrogatories. 
The rule also provides for the convening 
of discovery conferences, the 
certification of discovery responses, and 
the identification of those who prepare 
or supervise the preparation of the 
responses, and sets out the 
circumstances in which there is a 
requirement to supplement responses to 
discovery requests. 1 ® 

Most commenters 17 favor the portion 
of the proposed rule 18 that leaves the 
convening of discovery conferences to 
the discretion of the presiding officer. 
While a few commenters 18 argue that 
mandatory conferences are necessary to 
ensure that a strict discovery schedule is 
established in every case, the 
Commission believes that the presiding 
officers will use their discretion to 
ensure the expeditious conclusion of all 
necessary discovery. 

Many commenters 20 are concerned 
that requiring each preparer of a 
discovery response to be identified and 
to certify that the response is true and 
accurate, as originally proposed, is 
overly burdensome because the number 
of people who work on discovery 
responses may be quite large. The 
Commission shares this concern and has 
adopted the suggestion of FEBA and 
several other commenters to require the 
identification and certification of the 
preparer or the person under whose 


,# Comments concerning specific discovery 
devices are addressed in the discussion of the 
applicable rules. 

17 See. e.g.. Minnesota Department of Public 
Service. Duke Power Company. Amerian Electric 
Power Service Corporation. INGAA. and FEBA. 

** Proposed Rule 404 in the NOPR, 

*• See. e.q., American Gas Association and 
INGAA. 

*° See. eg.. Florida Power & Light Company. 
American Electric Power Service Corporation. 
Southern Company Services. Electric Utilities, and 
FEBA. 
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direct supervision the response was 
made. However, this rule provides no 
authority for any participant to refuse to 
disclose who prepared a particular 
response if that information is 
specifically requested. Should a 
participant need the names of the people 
preparing specific responses, that 
information may be requested at the 
time of the original discovery request, or 
in subsequent discovery requests if 
within the time constraints of the 
discovery schedule. 

A significant number of 
commenters 21 also maintain that the 
proposal to impose a continuing duty to 
supplement responses is overbroad and 
burdensome. The Commission has 
adopted the suggestion that 
supplementation should be required 
only when a response is discovered to 
have been incorrect or is no longer 
correct, or when supplementation is 
ordered by the presiding officer, agreed 
upon by the participants, or requested 
by a participant within the constraints 
of the procedural schedule. 

E. Permitting Depositions If a Matter 
Has Not Been Set for Hearing or 
Pending Appeal 

The NOPR proposed a procedure to 
permit applications to the Commission 
for permission to take a deposition 
before a matter is set for hearing or 
pending an appeal. 22 This rule was 
proposed to provide comprehensive 
discovery procedures. However, the 
Commission has decided that since the 
discovery rules apply to actual trial-type 
proceedings, i.e., those set for hearing 
under subpart E of this chapter, the 
proposed procedure lies beyond the 
scope of the rules and should not be 
adopted. In those rare circumstances 
where someone can demonstrate a need 
to perpetuate testimony before a 
proceeding has been set for hearing, that 
person may file a petition with the 
Commission under Rule 207 requesting 
extraordinary relief. Similarly, if a party 
claims that additional testimony is 
necessary after the close of the record, it 
may seek relief in the form of a motion 
to reopen the record. 

F. Depositions (Rule 404) 

Rule 404 governs how participants are 
to set up and complete a deposition, 
detailing methods for securing the 
attendance of both participants and 
nonparticipants, the procedure for 


11 Sec. e g.. Duke Power Company. American 
Electric Power Service Corporation. Association of 
Oil Pipelines. Southern Company Services, Electric 
Utilities, and Peoples Gas Light and Coke Company 
and North Shore Gas Company. 

* 7 Rule 407 (n the NOPR. 


taking the deposition, the right to use 
nonstenographic means of recording and 
telephonic depositions, the review of the 
transcript by the deponent, and the 
certification and copying of transcripts 
and exhibits. In addition, the final rule 
adopts the suggestion of FEBA and other 
commenters that all participants receive 
reasonable notice of a proposed 
deposition. 89 provided in Rule 30(b)(1) 
of the Federal rules. 

Many commenters 23 argue that the 
Commission should retain the present 
requirement, under Rule 1906, 24 of prior 
approval by the presiding officer before 
a notice of deposition can be issued. 
These commenters argue that 
depositions are often used as a tool for 
harassment during discovery and that 
the requirement of prior approval of 
notices of depositions by presiding 
officers protects a participant against 
abusive practices. 

As noted earlier, the Commission is 
sensitive to the potential for abuse of 
the discovery process, and has adopted 
sufficient safeguards in the rules to 
protect against abuse. In most cases, 
participants should be able to agree on 
the time, place, and manner of the 
deposition. Requiring prior approval by 
the presiding officer in those situations 
is time consuming and burdens the 
presiding officer and the participants by 
adding an unnecessary set of pleadings. 

If a participant objects to a deposition 
on the basis of any grounds stated in 
Rule 410, it is not required to comply; it 
need only provide written notice of its 
objections in accordance with Rule 
410(a). Where there are such objections, 
a deposition can be required only if the 
presiding officer (or the Commission) 
grants a motion to compel after 
considering the arguments of the 
participants. Therefore, allowing 
participants to depose other participants 
and their witnesses without the prior 
approval of the presiding officer will, in 
the typical case, improve the efficiency 
of the process without depriving 
prospective deponents of any procedural 
rights. 

FEBA suggests that the Commission 
permit the use of telephonic depositions 
and the recording of depositions by 
nonstenographic means. As these 
devices may reduce costs and save time, 
the Commission has adopted the 
suggestion. 


* 3 See. eg.. Association of Oil Pipelines. 
Mountain Fuel Resources. American Gas 
Association. Peoples Gas Light and Coke Company 
and North Shore Gas Co.. INGAA. Tennessee Gas 
Pipeline Co.. FEBA. Columbia Gas Transmission 
Corp.. Indicated Producers, and Electric Utilities. 

24 18 CFR 385.1908 (1988). 


Many commentere 25 express concern 
about the costs involved in depositions 
and suggest various solutions, including 
the payment of witness fees, travel 
expenses, and attorney's fees for 
deponents. The Commission believes 
that the present practice, whereby the 
deponent's costs are borne essentially 
by the deponent’s principal, employer, 
or client while subpoenaed witnesses 
are paid certain statutory fees, is a 
reasonable and fair one, and should be 
followed in all but exceptional 
circumstances. However, in determining 
whether a particular deposition request 
is unduly burdensome, the presiding 
officer may consider the willingness of 
the requesting participant to bear 
voluntarily all or some part of the 
expense as a factor in the determination. 

G. Use of Depositions (Rule 405) 

To the extent any part of a deposition 
is otherwise admissible into the record 
of a proceeding, Rule 405 provides that it 
may be used (1) to impeach the 
credibility of the deponent if he or she 
appears as a witness at the hearing, (2) 
for any purpose against a deponent who 
is a participant or is designated under 
Rule 404(b)(3) to testify on behalf of a 
participant, or (3) for any purpose if the 
witness is unable to attend the hearing 
or exceptional circumstances otherwise 
make acceptance of the deposition 
necessary in the interests of fairness. 

The Commission emphasizes its 
strong preference for evidentiary 
testimony presented by witnesses who 
actually appear at the hearing and who 
are available for cross-examination. 
However, in the limited situations 
described above, the use of depositions 
enhances the efficiency and fairness of 
the hearings (to the extent the 
deposition is otherwise admissible into 
evidence). 

H. Data Requests, Interrogatories . and 
Requests for Production of Documents 
or Things (Rule 406) 

Rule 406 provides that any participant 
may serve upon any other participant 
written requests to supply information, 
responses to interrogatories, or copies of 
documents. 23 As these methods of 
discovery are well established in 
practice before the Commission, this 
portion of the rule merely codifies 
established practice. The rule also 
provides that, while discovery requests 
generally must be served on all 
participants, responses to discovery are 


25 See. e.g.. Mountain Fuel Resources. American 
Gas Association. Tennessee Gas Pipeline Co.. 
FEBA. and Spiegel and McDiarmid. 

26 Proposed Rule 408 in the NOPR. 
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required to be served only on the 
requesting participant Commission trial 
staff, and any other participant that 
specifically requests service. The 
Commission has decided to remove as 
unnecessary language in the NOPR 
proposing to permit staff to request the 
presiding officer to order special studies. 
A number of commenters argue that the 
proposal was unwise, 27 some challenge 
the Commission’s authority to order 
special studies, 28 and others object to 
permitting only the trial staff to ask for a 
special study. 29 

The purpose of the special study 
provision has been generally 
misunderstood. It was never the 
Commission’s intention to impose an 
open-ended obligation on jurisdictional 
entities to perform expensive new 
studies as part of the discovery process. 
Typically, the need for special studies 
arises from the fact that much corporate 
information is maintained today not in 
printed form but in the memory banks of 
automated data processing equipment It 
may be important to the development of 
a full record to require a participant to 
produce a print-out of its automated 
data in a format different from that used 
in the ordinary conduct of its business 
and different from the format it has 
chosen to present in the particular 
proceeding at issue. In limited 
circumstances, it may also be important 
to examine alternatives to a plan qr a 
proposal being offered by a participant 
and the only practical way to do so may 
be to direct that participant to run the 
alternative assumptions through its 
computer program. 

Requests for this kind of information 
should be viewed not as some radically 
different and expansive form of relief 
but simply as one type of information 
request, which like any other must be 
evaluated on the basis of the need for 
the information sought and the burden 
and expense associated with supplying 
it. Since the Commission is treating 
requests of this nature like any other 
form of information request, they will be 
available to all participants, not only the 
trial staff, as was proposed in Rule 408 
of the NOPR. To the extent that a 
request for information in a new format 
imposes substantial additional costs, 
those costs must be considered by the 
presiding officer in determining whether 
the request is unduly burdensome or 
should otherwise be denied or limited 


See. e.g.. Western Gas Interstate. New York 
State Electric and Gas Company. American Electric 
Power Service Corp.. Association of Oil Pipelines, 
and PEPCO. 

See. e.g.. New York State Electric and Cas 
Company. American Electric Power Service Corp., 
and PEPCO. 

** American Public Cas Association. 


on the basis of the standards set out in 
Rule 410. However, the mere fact that 
information is being requested in a new 
or different form is not, in itself, a valid 
basis for objecting to the request. 
Language has been added to Rule 410 to 
clarify this point. 

Finally, the Commission has the 
authority to direct a participant to 
supply information in the discovery 
process whether or not the information 
is already in existence in documentary 
form or requires a new format. That 
authority is based on the Commission’s 
specific statutory power to require 
“special reports’’ by natural gas 
companies, public utilities, and 
hydroelectric licensees; 30 its general 
authority to “require the production of 
any . . . records which the Commission 
finds relevant or material’’ to the 
conduct of a proceeding; 31 and the 
general authority of a regulatory agency 
to govern the conduct of its proceedings. 

Commenters 32 also express concern 
about the provisions of Rule 406 which 
allow requesting participants to set the 
time for responses to data requests and 
provide that responding participants are 
required by rule to serve their responses 
only on the requesting party and on trial 
staff. 

The rule merely codifies existing 
practice 33 to establish a generally 
applicable standard which may be 
modified as required to accommodate 
the circumstances of particular 
proceedings. Thus, the rule neither 
prohibits the participants from agreeing 
to, nor the presiding officer from 
ordering, different response periods than 
those stated in the rule. Also, the rule 
provides that any participant may 
request a copy of another's data 
response. Commenters 34 recommend 


30 Section 10(aJ of the Natural Gas Act. 15 U.S.C. 
717i(a) (19821; section 304(a) of the Federal Power 
Act 18 U.S.C. 825c(a) (1982). See also sections 9(c). 
307(b). 308 and 309 of the Federal Power Act. 16 
U.S.C. 802(c), B25f(b). 825g(b). and 625h (1982); 
sections 14(c). 15 and 18 of the Natural Gas Act. 15 
U.S.C. 7i7m(c). 7i7n(b). and 717o (1982): section 
501(a) of the Natural Gas Policy Act. 15 U.S.C. 3411 
(1982); section 12 of the Interstate Commerce Aol. 49 
U.S£. 12 (197ft). 

31 Section 14(c) of the Natural Gas Act, 15 U.S.C. 
717m(c) (1982); section 307(b) of the Federal Power 
Act 16 U.S.C. «25f(b) (1982). 

s * See. eg.. Florida Power A Light Company. 
Arkansas Louisiana Gas Company. American 
Electric Power Service Corp., Association of Oil 
Pipelines. Southern Company Services. INGAA, 
Columbia Gas Transmission Corporation, and 
Southern Natural Gas. 

33 While the trial staff his no pre-existing right to 
receive all data responses, consistent with its 
responsibilities, it routinely requests copies of all 
data responses from all participants. 

34 See. e.g~ American Electric Power Service 
Corporation and Columbia Gas Transmission 
Corporation. 


that the cost of preparing responses to 
data requests should be borne by the 
participant making the request. These 
commenters argue that such a provision 
would prevent excessive data requests. 
Under present practice, the participant 
providing the requested data has 
generally borne the expense of 
complying with data requests. This 
practice has permitted a relatively open 
flow of information, as the bulk of 
requests have been made upon 
regulated companies which have the 
burden of justifying their filings and the 
opportunity to recover their cost of 
doing so through their rates. 

Moreover, under Rule 410 a presiding 
officer may decide to deny or limit an 
information request if he finds it unduly 
burdensome. In determining whether a 
request is unduly burdensome, the 
presiding officer may consider the 
willingness of the requester to bear 
voluntarily some or all of the cost as a 
factor in that determination. 

/. Inspection of Documents and Other 
Property (Rule 407) 

This rule permits a participant to 
request from the presiding officer an 
order requiring the production of 
documents or other tangible things or to 
permit entry onto lands for inspection. 35 
The rule specifically recognizes that the 
presiding officer may limit restrict, or 
deny production or access if necessary 
to protect recognized privileges. 

A few commenters 36 object to the 
entry onto lands provision. These 
commenters argue that it is beyond the 
scope of Commission authority 37 and 
that the provision is beyond the bounds 
of traditional discovery. 

Entry onto lands is recognized as part 
of discovery under Rule 34 of the 
Federal rules. The Commission has 
likewise recognized that entry onto 
lands may be necessary in some 
circumstances to resolve certain issues 
that arise in proceedings before the 
Commission. 38 For example, entry onto 


93 This rule corresponds to proposed Rule 409 in 
the NOPR. 

89 See. e.g.. American Paper institute. Inc. 

37 The commenters argue the lack of Commission 
authority primarily with respect to the Federal 
Power Act. 

39 City of Tacoma. 3 FERC 61.033 (1979) 
(concerning lands covered by an application for 
license under Part 1 of the FPA); Stowers Oil and 
Gas Company, et al. "Order Permitting Entry onto 
Land and Other Matters", Docket No. GP&4-23-OUO 
(unreported) (issued April 27.1984) (concerning 
survey of lands to determine if there have been 
violations of NGA or NGPA): Long. Lake Energy 
Corporation, et al. "Order Denying Motion for 
Access to Project Site W f rthont Prejudice to Renewal 
Upon a Proper Showing and Other Matters". Project 
No. 4114-001 (unreported) (issued July 2.1984) 
(concerning request to enter project site for 
purposes of inspection and testing). 
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land may be necessary to resolve 
disputes concerning land boundaries. 

The Commission intends that entry onto 
land should be used only after all other 
reasonable means of obtaining the 
information sought have been 
exhausted. 

Ordering entry onto lands lies within 
the scope of the Commission’s authority. 
However, the Commission’s discovery 
rules compel no person or company to 
accept entry onto its land by anyone. 

The rules simply recognize that 
inspection of the land, in limited 
circumstances, may be vital to the 
development of the evidentiary record. 

A participant that refuses to permit 
entry when ordered to do so by the 
presiding officer or the Commission 
must therefore bear the risk that the 
refusal may result in the drawing of a 
negative evidentiary inference or may 
otherwise prejudice its position in the 
proceeding. The Commission has broad 
discretionary powers to carry out its 
various statutory responsibilities. 39 The 
Commission is authorized to take 
actions and to use means of regulation 
not spelled out in detail, so long as the 
actions conform with Congressional 
purposes. 40 The Commission also has 
the authority to order discovery. 41 and 
more general inherent authority to adopt 
rules governing the conduct of its 
proceedings. Similarly, the statutes 
administered by the Commission 
provide that jurisdictional entities must 
grant the Commission free access to 
their property. 42 

In providing for entry onto land in the 
context of its discovery rules, the 
Commission has fully preserved the 
procedural rights of anyone wishing to 
assert objections to such entry. If a 
request is made for permission to enter 
onto lands, a response can always be 
made pursuant to Rule 410 and, if the 
matter is pursued by the requester, the 
presiding officer will decide if the entry 
onto land is appropriate. 

J. Admissions (Rule 408) 

The proposed rule in the NOPR 
provided for requests for admissions as 
to the truth of any statement or opinion 


»• Section 309 of FPA. 16 U.S.C. 825h (1982): 
section 16 of NCA. 15 U.S.C. 717o (1982); section 
501(a) of NCPA. 15 U.S.C. 3411 (1982): section 12 of 
ICA. 49 U.S.C. 12(1976). 

40 Niagara Mohawk Power Corp. v FPC. 379 F.2d 
153.156-59 (D.C. Cir. 1967). See also. Superior OH 
Co. V. FEHC. 563 F.2d 191 (4th Cir. 1977); Northern 
Natural Gas Co. v FEHC. 785 F.2d 338 (D C. Cir. 
1986). 

4> Section 307(b) of FPA. 16 U.S.C. 825f(b) (1982); 
section 14 of NGA. 15 U.S.C. 717m (1982); section 12 
of ICA. 49 U.S.C 12 (1976). 

43 Section 301(a) of FPA. 16 U.S.C. 825(a) (1982): 
section 8 of NGA. 15 U.S.C 717g (1982): section 20 of 
ICA. 49 U.S.C. 20 (1976). 


of fact, the genuineness of any 
document, and the application of law to 
fact. 43 The proposal paralleled 
provisions of the Federal rules. 

Commenters, 44 including FEBA, 
generally object to the portion of this 
rule that expands the use of admissions 
beyond the provisions contained in old 
Rule 604, which limits admissions to the 
genuineness of a document or the truth 
of a matter of fact. 45 Their position is 
based on the observation that Federal 
court hearings are primarily fact-finding 
proceedings while hearings at the 
Commission more frequently involve a 
clash of experts interpreting facts. The 
commenters argue that this distinction 
dictates an approach different from that 
of the Federal rules; specifically, 
disallowing admission requests 
concerning the application of law to 
facts. Similarly, some commenters 40 
assert that the proposed expansion of 
admissions would be subject to abuse, 
such as using the threat of sanctions for 
a failure to make admissions to prevent 
a party from pursuing legitimate 
differences of opinion. 

The Commission is persuaded by 
these arguments. The final rule is 
revised to provide that admissions may 
be requested only as to the genuineness 
of any document or the truth of a matter 
of fact. The final rule also provides that 
requests for admissions must allow at 
least 20 days for a response. Any 
admission given or deemed admitted 
may only be used against a participant 
in the proceeding in which it is sought. 

Some commenters 47 object to the 20- 
day period set forth in the rule for 
responses to requests for admission, 
suggesting 30-day or 60-day response 
periods. Other commenters 48 
recommend that the presiding officer be 
authorized to set the response dates. 

For admissions to be effective, they 
must be completed prior to the hearing, 
and in order for hearings to move 
forward as quickly as possible, lengthy 
response periods are not possible. The 
20-day response period promotes both 


43 Compare 18 CFR 385.604 (1986). 

44 See. e.g.. Florida Power h Light Co.. Southern 
Company Services. Inc., America n Ga s Association. 
INGAA. Tennessee Gas Pipeline. FEBA. PEPCO, 
and Transcontinental Gas Pipe Line Corp. 

48 The rule corresponding to final Rule 408 was 
proposed Rule 411 in the NOPR. 

44 See, eg.. Southern Company Services. Inc., 
Electric Utilities, and Transcontinental Gas Pipe 
Line Corp. 

4T See. eg.. Duke Power Company. American 
Electric Power Service Corp.. Association of Oil 
Pipelines. Tennessee Gas Pipeline. FEBA. Spiegel 
and McDiarmid. and Transcontinental Gas Pipe 
Line Corp. 

44 See. e.g.. American Electric Power Service 
Corp.. Southern Company Services. Inc.. American 
Gas Association. INGAA. Reynolds. Allen and 
Cook, and Spiegel and McDiarmid. 


effective use of admissions and 
expeditious hearings. As with any time 
period contained in these rules, the 
presiding officer may modify the 
response time where the circumstances 
of a particular proceeding justify a 
different procedural schedule. 

Commenters 49 propose permitting 
withdrawal or amendment of 
admissions. The Commission has 
modified the rule to permit this in 
limited circumstances. In particular, the 
presiding officer may permit the 
modification or amendment of an 
admission if he finds that the 
presentation of the merits of the 
proceeding will be promoted thereby 
and that the participant obtaining the 
admission ha9 failed to show that 
withdrawal or amendment of the 
admission would be prejudicial. This 
rule will permit participants to rely on 
admissions, while maintaining the 
authority of the presiding officer to 
prevent injustices from occurring. 

The Commission has decided not to 
adopt a provision proposed in the NOPR 
that would have allowed a participant to 
apply for an order imposing costs, 
including attorney’s fees, on another 
party for a “bad faith" refusal to admit. 
Several commenters 50 have challenged 
the Commission’s legal power to assess 
costs and attorney’s fees without 
explicit statutory authority for doing so. 

The Commission is not convinced that 
it lacks the necessary authority. Indeed, 
a provision allowing the assessment of 
costs and fees was included in the 
Commission’s pre-existing admissions 
rule (Rule 604). Moreover, the 
Commission has previously stated, by 
way of dictum, that it does have the 
authority to make such assessments at 
least in clear cases. 51 However, the fact 
remains that questions have been raised 
about the Commission’s power to 
impose monetary sanctions of this kind 
without explicit statutory authority. 
Also, the Commission has apparently 
never actually imposed such a monetary 
sanction. That is not surprising in view 
of the difficulty of proving that a refusal 
to admit lacks good cause. Since the 
practical value of the monetary sanction 
is thus doubtful and since it raises legal 
questions, the Commission has decided 
as a matter of discretion not to retain 
this provision. 


4 * See. e.g.. FEBA snd Electric Utilities. 

80 See. e.g.. FEBA. Mountain Fuel Resources. 
United Gas Pipeline Co., and Electric Utilities. 

81 Pennsylvania Power Co.. 21 FERC 1 61,313 
(1982). note 10. 
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K. Subpoenas (Rule 409) 

Rule 409 authorizes the issuance of 
subpoenas to appear and testify or to 
appear and produce documents. 52 Rule 
409 provides that subpoenas may be 
served by personal service, substituted 
service, or registered or certified mail. 
Personal service may be made by a 
United States marshal, deputy marshal, 
or any person at least 18 years of age 
and not a party or an employee of a 
party to the proceeding. Where personal 
service is by anyone other than a United 
States marshal or deputy marshal, the 
return must be accompanied by an 
affidavit stating the time and means of 
service. The rule also authorizes the 
payment of fees for witnesses who are 
required to appear and testify or 
produce documents at a hearing. The 
rule replaces Rule 1905 53 which did not 
state methods of service. 

The commenters 64 question whether 
the Commission can enforce a subpoena 
without use of the Federal courts. It is 
not the Commission’s position that it has 
independent authority to enforce a 
subpoena. The governing statutes are 
clear that the Commission must invoke 
the aid of Federal courts to enforce a 
subpoena. 55 

The commenters 55 suggest that the 
rule should include standards for 
issuance of a subpoena. They note that 
pre-existing Rule 1905 57 provided for 
the issuance of a subpoena upon a 
showing that the evidence sought is 
relevant and material. The new rules do 
include a comparable standard. As a 
tool of discovery, subpoenas are subject 
to the limitations on the scope of 
discovery contained in Rule 402. Rule 
402 states that discovery is available on 
matters that are relevant and not 
privileged. Moreover, the grounds for 
limiting or denying discovery of 
information sought by subpoena are 
detailed in Rule 410(c). 

Commenters 58 recommend that a 
provision be included for a motion to 
quash or other form of response. The 
Commission has therefore adopted 
modifications in Rule 410 to clarify that 
someone served with a subpoena has 
the option of presenting objections by 
filing a motion to quash or a notice of 
objections to discovery. 


" The corresponding rule in the NOPR is 
proposed Rule 412. 

18 CFR 305.1905 [19861. 

M See, eg.. 1NGAA and Transcontinental Gas 
Pipe Line Corp. 

M Section 307(c) of FPA. 18 U.S.C. 825f(c) (1982); 
section 14 of NGA. 15 U.S.C. 717m (1982). 

*• See, eg.. FEBA and Transcontinental Gas Pipe 
Line Corp. 

47 18 CFR 305.1905 (1900). 

** See, eg.. American Electric Power Service 
Corp. and INGAA. 


FEBA and other commenters 59 also 
suggest that service by certified mail (to 
be delivered to the addressee only) is 
preferable to the registered mail 
provision in the proposed rule. These 
commenters state that certified mail is 
less expensive than registered mail and 
just as effective. The final rule allows 
service by registered or certified mail. 

L. Objections to Discovery, Motions to 
Quash or to Compel, and Protective 
Orders (Rule 410) 

Rule 410 governs objections to 
discovery, motions to compel, and 
protective orders. 50 The rule, which 
contains procedures for objecting to 
discovery, generally requires the 
inclusion of a list of withheld documents 
to accompany any objection to 
discovery. The rule also provides the 
presiding officer with the discretion to 
limit or deny discovery to protect a 
privilege or to prevent undue 
annoyance, unnecessary expense, 
oppression or undue delay. It lists six 
situations in which a participant may 
seek an order compelling discovery. 
Finally, the rule provides procedures for 
dealing with questions of privilege. 

The Commission has modified the 
proposed rule by inserting language in 
the final rule requiring that an objection 
to a discovery request must be made a 
reasonable time in advance of the date 
on which the discovery response is due. 
While the Commission recognizes that 
what constitutes a reasonable time will 
vary with particular circumstances, a 
notice of objection should be 
communicated as soon as the 
participant knows that the objection will 
be made. 

When an objection to discovery is 
based on the assertion of undue burden, 
the presiding officer will balance the 
burden and expense of supplying the 
information sought against the need for 
the information for a full development of 
the record. In evaluating defenses 
asserted against discovery requests, 
presiding officers should bear in mind 
that the Commission does not intend 
that these new rules limit the discovery 
tools now available to the trial staff in 
fulfilling its responsibility to help 
develop a complete record. 

Several commenters 61 object to the 
provision that requires a list of items 


•• See. e.g.. Spiegel and McDiamrid. 

®° Rule 410 corresponds to proposed Rule 413 and 
to paragraph (a) of proposed Rule 414 m the NOPR. 

• l See. e&. American Electric Power Service 
Corp.. Association of Oil Pipe Lines. fNGAA. and 
Electric Utilities. 


withheld to accompany any objection to 
a discovery request when the reason for 
withholding the documents \s based on 
burden. They aigue that this 
requirement would it9elf be burdensome 
and that the list of documents should be 
required only when the basis for 
withholding the document is a claim of 
privilege. 

The purpose of discovery rules is to 
meet the agency’s informational needs 
for a fully developed record while 
protecting participants against 
harassment and undue burden. In order 
to make a ruling on an objection to a 
discovery request, the presiding officer 
must know what is being withheld to 
determine whether the material is 
relevant or whether producing it would 
be unduly burdensome. However, the 
Commission recognizes that there may 
be exceptional circumstances when 
preparing a list of documents may itself 
be burdensome. Where a participant 
believes such a situation exists, an 
objection to the discovery request as 
unduly burdensome should be made. 

The objection should include a showing 
of the approximate number of 
documents involved and a general 
description of the information that might 
be contained in those documents. Rule 
410(a) is revised to permit alternative 
objections. 

Commenters, 62 including FEBA, 
recommend that in order to prevent 
abuse, the standards for limiting or 
denying discovery requests should be 
expanded along the lines of Rule 26 of 
the Federal rules. On the basis of these 
comments, the Commission has decided 
to specify several additional grounds for 
limiting discovery (or for granting a 
motion to quash a subpoena). These 
grounds are that (1) the material sought 
is readily available to the requester from 
other sources with a reasonable 
expenditure of effort and resources, and 
(2) the request is unreasonably 
cumulative or duplicative. With these 
changes, the Commission is satisfied 
that Rule 410 embodies sufficient 
safeguards to protect persons from 
abuse of the discovery process. The 
Commission has been guided by the 
limitations on discovery imposed in the 
Federal rules, but has not adopted those 
rules because they are not universally 
appropriate or suitable to the 
Commission's processes. For example, 
there is no need for a limitation on 
discovery (such as exists under Rule 
26(b)(1) of the Federal rules) where the 
party seeking it has had ample 


• 2 See. e g.. American Electric Power Service 
Corp.. INGAA. FEBA. PF.PCO. Electric Utilities, and 
Transcontinental Gas Pipe Line Corp. 
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opportunity to obtain the information 
earlier. In Commission proceedings, a 
discovery schedule is routinely 
established by the participants under 
the auspices of the presiding officer. The 
limitation on untimely discovery is 
therefore inherent in Commission cases. 
Untimely discovery requests are not 
permitted unless there is good cause. 

The Commission has also decided not 
to accept claims of confidentiality as a 
general ground for refusing to produce 
information sought through discovery. 
Protective orders can ordinarily be 
fashioned so as to preserve confidential 
material and also permit the production 
of confidential matters. A participant 
claiming that confidential material 
should be withheld entirely will be 
expected to show that a protective order 
will not adequately safeguard its 
interests and that this concern 
outweighs the need for the material to 
develop the record. 

The final rule provides that if the 
presiding officer concludes that a claim 
of Commission privilege should be 
denied, the question should be certified 
to the Commission for decision. (Rule 
410(d)(2)(ii)). This rule does not adopt a 
new standard for determining the scope 
or proper application of a Commission 
privilege. Rather, it preserves any 
determination of the proper scope or 
application of such a privilege for the 
Commission itself. 

Commenters 63 claim that this 
provision grants Commission trial staff 
an unfair and unnecessary preference 
and that the trial staff should be 
required to seek an interlocutory appeal 
when its claim of privilege is denied by 
the presiding officer. These commenters 
misconstrue the intent of this provision. 
It is designed to preserve institutional 
privileges of the Commission, not the 
privilege of Commission staff members. 
Once the staff determines that a 
discovery request extends to privileged 
Commission information or documents, 
it is required by the rule to assert the 
privilege. If the presiding officer denies 
the claim of privilege, or decides the 
material should be released despite the 
privilege, the matter is certified to the 
Commission to preserve the 
Commissions opportunity to decide 
whether its internal documents or data 
should be released. 

The Commission has a strong 
institutional interest in protecting from 
disclosure predecisional advisory 
memoranda, analyses, 
recommendations, and policy papers 
covered by the deliberative process 


•* * •• * * * * * * See. eg.. American Electric Power Service 
Corp.. FEBA. Georgia-Pacific Corporation, Columbia 
Gas Transmission Corp.. and Electric Utilities. 


privilege and, in some circumstances, by 
other privileges as well. This 
Commission information is generally 
withheld from disclosure to encourage a 
free and candid exchange of views 
between decisionmakers and their 
advisors, and to prevent a probing of the 
mental process of the decisionmaker. 64 

Members of the trial staff in a given 
case properly have access to certain 
internal Commission information, 
including general policy analyses and 
legal memoranda that were not prepared 
for that particular case. The separation 
of functions doctrine does not prohibit 
such access. The doctrine is case 
specific. It prohibits members of the 
staff from acting as trial advocates and 
advisors in the same case or in 
factually-related cases. 65 It does not 
demand a complete wall of separation 
between members of the trial staff and 
the rest of the Commission on all 
issues. 66 Congress and the courts have 
recognized that an agency must 
accommodate its obligation to provide a 
fair hearing with its need to draw on the 
expertise of its entire staff. 67 
Notwithstanding the separation of 
functions, trial staff members remain 
Commission employees with a 
responsibility to promote Commission 
goals and carry out Commission policy. 
In view of that responsibility, it is 
appropriate for the trial staff to assert 
privilege to protect Commission 
information or documents. 

A few commenters 68 recommend that 
a provision be included in the rule that 
specifies that protective orders can be 
tailored to meet the needs of a case. The 
Commission agrees that protective 
orders may be tailored to meet the 
needs of a particular case, and so 
provides in Rule 410(c). 

M. Sanctions (Rule 411) 

Rule 411 establishes the sanctions 
which a presiding officer may levy 
against a participant who refuses to 
comply with an order compelling 


NLRB v. Sears, Roebuck and Co.. 421 U.S. 132, 
151 (1975): United States v. Nixon. 418 U.S 683, 705- 
706 (1974), United States v. Morgan. 298 U.S. 468 
(1936). 

5 U.S.C. 554(d) (1982); 18 CFR 385.2202 (1980). 

•• McDowell County Consumers Council Inc. v. 
American Electric Power Company. 23 FERC 
161.142. reh’g denied. 23 FERC 161.417 (1983). 

• 7 * * * See Attorney General’s Manual on the 
Administrative Procedure Act. p. 54 (1947): United 
Steelworkers v. Marshall 647 F.2d 1189.1211-1216 
(D.C. Cir. 1980). cert denied. 453 U.S. 913 (1981); 
Grolier v. FTC. 815 F.2d 1215.1220 (9th Cir. 1980): 
Asimow. When the Curtain Falls: Separation of 
Functions in the Federal Administrative Agencies. 
81 Colum. L Rev. 759 (1981). 

•• See, e.g.. United Gas Pipe Line Co., FEBA, and 
PEPCO. 


discovery. 69 The presiding officer may: 
(1) Certify to the Commission a 
recommendation that it dismiss an 
application, terminate the participant’s 
right to participate in the proceeding, or 
institute a civil action; (2) deem matters 
established; (3) preclude the participant 
from contesting the matter as to which 
discovery is sought; (4) strike all or part 
of a pleading, or stay the proceeding 
until compliance is obtained; or (5) 
recommend that the Commission take 
action under Rule 2102 70 against 
unethical or improper professional 
conduct. 

The Commission emphasizes that the 
procedures and sanctions set forth in 
this rule are as readily available against 
Commission trial staff as against any 
other participant. The Commission 
expects all participants in proceedings 
before it, including its staff, to 
participate in discovery in good faith, 
complying with discovery requests and 
orders wherever possible. 

A few commenters 71 question 
whether the Commission has the 
authority to impose the sanctions 
outlined in the rule. The commenters 
cite a Ninth Circuit decision, NLRB v. 
International Medication Systems , 
Ltd., 12 for the proposition that an 
agency lacks authority to impose 
discovery sanctions in the absence of a 
statutory or constitutional mandate to 
do so. Also, the commenters state that 
the Commission must resort to the 
Federal courts to enforce its orders and 
argue that discovery sanctions sidestep 
this process. 

The United States Courts of Appeals 
have split over the legality of discovery 
sanctions. While an agency’s authority 
to draw a negative evidentiary inference 
from a party’s failure to provide 
information has not been subject to 
serious challenge, the courts have split 
over the legality of other discovery 
sanctions. In International Medication 
Systems, supra, the Ninth Circuit 
reversed an NLRB ruling barring a party 
from rebutting certain evidence after the 
party had failed to produce certain 
subpoenaed records. By contrast, the 
First and Fifth Circuits have upheld 
similar discovery sanctions (denying a 
party the right to cross-examine, 73 


•• Rule 411 corresponds to paragraphs (b) a id (c) 

of proposed Rule 414 in the NOPR. 

70 18 CFR 385.2102 (1988). 

71 See. e.q., Florida Power h Light Co.. INCAA. 

FEBA. Cities, and Transcontinental Gas Pipe Line 

Corp. 

7 * 640 F.2d 1110 (9th Cir. 1981), cert denied. 455 

U.S. 1017 (1982). 

77 NLRB v. CM Sprague & Son Co., 428 F.2d 938 

(1st Cir. 1970). 
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excluding a party’s evidence on a 
particular issue, 74 and barring the 
testimony of a witness 75 ). 

The Commission is of the opinion that 
the power to impose the sanctions set 
forth in the rule is inherent in the 
Commission’s authority to conduct 
hearings and maintain the integrity of its 
proceedings. That authority would be 
completely undermined if participants in 
Commission proceedings were free to 
choose whether to respond to discovery 
requests. If the Commission lacked 
authority to impose the proposed 
sanctions, there would be nothing to 
prevent a participant from obtaining 
discovery from others and then refusing 
to respond to their requests. In the 
absence of sanctions, Commission 
hearings might have to proceed with 
only some participants having had the 
opportunity to obtain the material 
necessary to make its case. 

The Commission disagrees with the 
argument that a remedy may not be 
available for procedural errors. The 
extent of discovery to which a party 
engaged in an administrative proceeding 
is entitled is primarily determined by the 
agency. 76 The agency is bound to ensure 
that its procedures meet due process 
requirements. 77 Participants objecting to 
sanctions imposed by presiding officers 
will have a chance to make those 
objections on appeal to the Commission, 
long before the matter reaches the 
Federal courts. The Commission and its 
presiding officers, mindful of their 
obligation to ensure due process, will 
impose sanctions only where they are 
clearly warranted. In addition, 
procedural arguments may be raised on 
appeal just as readily as substantive 
ones and have, assuming a good legal 
and equitable basis, as good a chance 
for success. Both the Commission and 
the courts, therefore, will have an 
ongoing duty to ensure that the 
discovery rules, including sanctions 
imposed thereunder, comport with due 
process. 

III. Paperwork Reduction Act Statement 
and Effective Date 

The Paperwork Reduction Act 
(PRA), 78 and the Office of Management 
and Budget’s (OMB) regulations, 79 


74 NLRB V. American Art Industries. Inc., 415 F.2d 
1223 (5th Cir. 1969). cert, denied. 397 U.S. 990 (1970). 

75 Hedison Manufacturing Co. v. NLRB. 643 F.2d 
32 (1st Cir. 1981). 

7e McClelland v. Andrus. 606 F.2d 1278.1285 (D.C. 
Cir. 1979). 

77 Withrow v. Larkin. 421 U.S. 35 (1975). 

78 44 U.S.C. 3501 through 3520 (1982). 

78 5 CFR 1320.12 (1988). 


require that OMB approve certain 
information collection requirements 
imposed by an agency. The information 
collection requirements provided for in 
this rulemaking do not require OMB 
approval because this information is 
being collected as part of an 
adjudicatory proceeding within the 
meaning of the PRA 80 and OMB 
regulations. 81 Therefore, the information 
collection requirements imposed by this 
rule are not being submitted to OMB for 
review or approval. 

This rule will become effective April 
6.1987. 

IV. Regulatory Flexibility Act 
Certification 

The Regulatory Flexibility Act 
(RFA), 82 requires agencies to prepare 
certain statements, descriptions and 
analyses of rules that will have a 
“significant economic impact on a 
substantial number of small entities.” 
The Commission is not required to make 
such analyses if a rule will not have 
such an impact. 

The Commission believes that these 
rules will not have a significant 
economic impact on a substantial 
number of small entities. Although this 
order adds eleven rules to the 
Commission’s procedural regulations in 
Part 385 to govern discovery in trial-type 
proceedings, these rules, in large part, 
codify the procedures currently followed 
by all participants, large and small, in 
Commission proceedings. The rules, 
therefore, impose no new compliance 
burden on small entities, and, in part, 
should eliminate some burden by 
streamlining discovery procedures. 

Second, the rules are drafted to afford 
presiding officers ample flexibility to 
adjust discovery procedures to prevent 
the undue burden or expense that might 
otherwise discourage participation by a 
small entity. Third, the Commission 
believes that one set of rules to govern 
all participants will promote fairness 
and open discovery in its proceedings. 

Accordingly, the Commission certifies 
pursuant to section 605(b) of the RFA 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities. 

List of Subjects in 18 CFR Part 385 

Administrative practice and 
procedures. 

In consideration of the foregoing, Part 
385, Chapter I, Title 18, Code of Federal 
Regulations, is amended as set forth 
below. 


80 44 U.S.C. 3518(c)(1)(B) (1982). 

81 5 CFR 1320.13(c) (1986). 

82 5 U.S.C. 601 through 812 (1982). 


By the Commission. 

Kenneth F. Plumb, 

Secretary. 

Appendix A— List of Commcnters 

1. Duke Power Company 

2. Wisconsin Power & Light Company 

3. Florida Power & Light Company 

4. Minnesota Department of Public Service 

5. American Paper Institute, Inc. 

6. Arkansas Louisiana Gas Company 

7. Wisconsin Customers (Cities and Villages 

of Bangor, et al.) 

8. Western Gas Interstate Company 

9. New York State Electric and Gas 

Corporation 

10. American Electric Power Service 

Corporation, et al. 

11. Office of the Consumers Counsel, State of 

Ohio 

12. Association of Oil Pipelines 

13. Southern Company Services, Inc. 

14. Southern California Gas Company and 

Pacific Lighting Gas Supply Company 

15. Panhandle Eastern Pipe Line Company 

and Trunkline Gas Company 

16. Mountain Fuel Resources. Inc. 

17. American Gas Association 

18. Peoples Gas Light and Coke Company and 

North Shore Gas Company 

19. Interstate Natural Gas Association of 

America (INGAA) 

20. Tennessee Gas Pipeline Company. 

Division of Tenneco Inc. 

21. Reynolds, Allen and Cook 

22. American Public Gas Association 

23. United Gas Pipe Line Company 

24. The Texas Cooperatives 

25. Federal Energy Bar Association 

26. Georgia-Pacific Corporation 

27. Spiegel and McDiarmid 

28. Potomac Electric Power Company 

(PEPCO) 

29. Columbia Gas Transmission Corporation 

30. Bruder and Gentile 

31. Indicated Producers (Shell Offshore. Inc., 

et al.) 

32. Edison Electric Institute 

33. Arizona Public Service Company. 

Arkansas Power and Light Company, 
Carolina Power and Light Company, The 
Cleveland Electric Illuminating 
Company. The Connecticut Light and 
Power Company. Holyoke Power and 
Electric Company. Holyoke Water Power 
Company. Louisiana Power and Light 
Company. Mississippi Power and Light 
Company. Ohio Edison Company, and 
Upper Peninsula Power Company 
(Electric Utilities) 

34. The Process Gas Consumers Group. The 

American Iron and Steel Institute, and 
The Association of Businesses 
Advocating Tariff Equity 

35. Cities of Norwood, Concord and 

Wellesley. Massachusetts and the Cities 
of Jackson, Kennett and Malden. 

Missouri (Cities) 

36. Transcontinental Gas Pipe Line 

Corporation 

37. Southern Natural Gas Company 

38. Southern California Edison Company 

39. Conoco. Inc. 

40. Southwestern Public Service Company 
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1. The authority citation for Part 385 
continues to read as follows: 

Authority: Department of Energy 
Organization Act. 42 U.S.C. 7101-7352 (1982): 
Executive Order 12,009. 3 CFR142 (1978): 
Administrative Procedure Act, 5 U.S.C. 551- 
557 (1982): Independent Offices 
Appropriations Act. 31 U.S.C. 9701 (1982): 
Natural Gas Act. 15 U.S.C. 717-717w (1982); 
Federal Power Act, 16 U.S.C. 791a~828c 
(1982): Natural Gas Policy Act. 15 U.S.C. 
3301-3432 (1982): Public Utility Regulatory 
Policies Act. 16 U.S.C. 2601-2645 (1982); 
Interstate Commerce Act, 49 U.S.C. 1-27 
(1976). unless otherwise noted. 

2. Part 385 is amended by adding 
Subpart D to read as follows: 

PART 385 —RULES OF PRACTICE AND 
PROCEDURE 
• « • * « 

Subpart D—Discovery Procedures for 
Matters Set for Hearing Under Subpart E 

385.401 Applicability (Rule 401) 

385.402 Scope of discovery (Rule 402) 

385.403 Methods of discovery; general 
provisions (Rule 403) 

385.404 Depositions during proceedings 
(Rule 404) 

385.405 Use of depositions (Rule 405) 

385.406 Data requests, interrogatories, and 
requests for production of documents or 
things (Rule 406) 

385.407 Inspection of documents and other 
property (Rule 407) 

385.408 Admissions (Rule 408) 

385.409 Subpoenas (Rule 409) 

385.410 Objections to discovery, motions to 
quash or to compel, and protective 
orders (Rule 410) 

385.411 Sanctions (Rule 411) 

Subpart D—Discovery Procedures for 
Matters Set for Hearing Under Subpart 
E 

§ 385.401 Applicability (Rule 401). 

(a) General rule. Except as provided 
in paragraph (b) of this section, this 
subpart applies to discovery in 
proceedings set for hearing under 
Subpart E of this part, and to such other 
proceedings as the Commission may 
order. 

(b) Exceptions. Unless otherwise 
ordered by the Commission, this subpart 
does not apply to: 

(1) Requests for information under the 
Freedom of Information Act, 5 U.S.C. 
552, governed by Part 388 of this 
chapter, or, 

(2) Requests by the Commission or its 
staff who are not participants in a 
proceeding set for hearing under 
Subpart E of this part to obtain 
information, reports, or data from 
persons subject to the Commission’s 
regulatory jurisdiction, or 


(3) Investigations conducted pursuant 
to Part lb of this chapter. 

§ 385.402 Scope of discovery (Rule 402). 

(a) General. Unless otherwise 
provided under paragraphs (b) and (c) of 
this section or ordered by the presiding 
officer under Rule 410(c). participants 
may obtain discovery of any matter, not 
privileged, that is relevant to the subject 
matter of a proceeding, including the 
existence, description, nature, custody, 
condition, and location of any books, 
documents, or other tangible things, and 
the identity and location of persons 
having any knowledge of any 
discoverable matter. It is not ground for 
objection that the information sought 
will be inadmissible in the Commission 
proceeding if the information sought 
appears reasonably calculated to lead to 
the discovery of admissible evidence. 

(b) Material prepared for litigation. A 
participant may not obtain discovery of 
material prepared in anticipation of 
litigation by another participant, unless 
that participant demonstrates a 
substantial need for the material and 
that substantially equivalent material 
cannot be obtained by other means 
without undue hardship. In ordering any 
such discovery, the presiding officer will 
prevent disclosure of the mental 
impressions, conclusions, opinions, or 
legal theories of an attorney. 

(c) Expert Testimony. Unless 
otherwise restricted by the presiding 
officer under Rule 410(c), a participant 
may discover any facts known or 
opinions held by an expert concerning 
any relevant matters, not privileged. 
Such discovery will be permitted only if: 

(1) The expert is expected to be a 
witness at hearing; or 

(2) The expert is relied on by another 
expert who is expected to be a witness 
at hearing, and the participant seeking 
discovery shows a compelling need for 
the information and it cannot 
practicably be obtained by other means. 

§ 385.403 Methods of discovery; general 
provisions (Rule 403). 

(a) Discovery methods. Participants 
may obtain discovery by data requests, 
written interrogatories, and requests for 
production of documents or things (Rule 

406) . depositions by oral examination 
(Rule 404), requests for inspection of 
documents and other property (Rule 

407) , and requests for admission (Rule 

408) . 

(b) Discovery conferences. The 
presiding officer may direct the 
participants in a proceeding or their 
representatives to appear for one or 
more conferences, either separately or 
as part of any other prehearing 
conference in the proceeding under Rule 


601(a), for the purpose of scheduling 
discovery, identifying discovery issues, 
and resolving discovery disputes. Upon 
the conclusion of a conference, the 
presiding officer will issue an order 
stating any and all decisions made and 
agreements reached during the 
conference. 

(c) Identification and certification of 
preparer. Eiach response to discovery 
under this subpart must: 

(1) Identify the preparer or person 
under whose direct supervision the 
response was prepared; and 

(2) Be under oath or. for 
representatives of a public or private 
corporation or a partnership or 
association or a governmental agency, 
be accompanied by a signed 
certification of the preparer or person 
supervising the preparation of the 
response on behalf of the entity that the 
response is true and accurate to the best 
of that person’s knowledge, information, 
and belief formed after a reasonable 
inquiry. 

(d) Supplementation of responses. (1) 
Except as otherwise provided by this 
paragraph, a participant that has 
responded to a request for discovery 
with a response that was complete 
when made is not under a continuing 
duty to supplement that response to 
include information later acquired. 

(2) A participant must make timely 
amendment to any prior response if the 
participant obtains information upon the 
basis of which the participant knows 
that the response was incorrect when 
made, or though correct when made is 
now incorrect in any material respect. 

(3) A participant may be required to 
supplement a response by order of the 
presiding officer or by agreement of all 
participants. 

(4) A participant may request 
supplementation of prior responses, if 
such request is permitted under the 
procedural schedule. 

§ 385.404 Deposition* during proceedings 
(Rule 404) 

(a) In general. (1) A participant may 
obtain the attendance for a deposition 
by oral examination of any other 
participant, an employee or agent of that 
participant, or a person retained by that 
participant as a potential witness, by 
providing a notice of intent to depose. 

(2) Any participant may obtain the 
attendance of a nonparticipant for a 
deposition by oral examination by 
obtaining a subpoena, in accordance 
with Rule 409. For purposes of this rule, 
a Commission decisional employee, as 
defined in Rule 2201(a). is a 
nonparticipant. 
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(b) Notice. (1) A participant seeking to 
take a deposition under this section 
must provide to all other participants 
written notice reasonably in advance of 
the deposition. The notice must be filed 
with the Commission and served on all 
participants. An original must be served 
on each person whose deposition is 
sought. 

(2) A notice of intent under this 
section must: 

(1) State the time and place at which 
the deposition will be taken, the name 
and address of each person to be 
examined, and the subject matter of the 
deposition; and 

(ii) If known at the time that the 
deposition is noticed that its purpose is 
to preserve testimony, state that the 
deponent will be unable to testify at the 
hearing. 

(3) (i) A notice of intent under this 
section or a subpoena under Rule 409 
may name as the deponent a public or 
private corporation or a partnership or 
association or a governmental agency, 
and describe with reasonable 
particularity the matters on which 
examination is requested. Such 
organization must, in response, 
designate one or more officers, directors, 
or managing agents, or other persons to 
testify on its behalf, and set forth, for 
each person designated, the matters on 
which that person will testify. 

(ii) A subpoena must advise any 
organization that is named as a 
deponent but is not a participant that it 
has a duty to designate a person to 
testify. Any person designated under 
this section must testify on matters 
known by, or reasonably available to, 
the organization. 

(c) Taking of deposition. (1) Each 
deponent must swear to or affirm the 
truth of the testimony given before any 
testimony is taken. 

(2) Any participant may examine and 
cross-examine a deponent. 

(3) Any objection made during the 
examination must be noted by the 
officer taking the deposition. After the 
objection is noted, the deponent must 
answer the question, unless a claim of 
privilege is asserted or the presiding 
officer rules otherwise. 

(4) The deposition must be transcribed 
verbatim. 

(d) Nonstenographic means of 
recording; telephonic depositions. 
Testimony at a deposition may be 
recorded by means other than 
stenography if all participants so 
stipulate or if the presiding officer, upon 
motion, so orders. Such stipulation or 
order shall designate the person before 
whom the deposition will be taken, and 
the manner in which the deposition will 
be preserved, filed, and certified. 


Depositions may also be taken by 
telephone, if all participants so stipulate 
or the presiding officer, upon motion, 
orders. 

(e) Officer taking deposition . 
Depositions must be taken before an 
officer authorized to administer oaths or 
affirmations by the laws of the United 
States or of the place where the 
deposition is held. A deposition may not 
be taken before an officer who is a 
relative or employee or attorney of any 
of the participants, or is financially or in 
any other way interested in the action. 

(f) Submission to deponent. (1) Unless 
examination is waived by the deponent, 
the transcription of the deposition must 
be submitted to the deponent for 
examination. 

(2) If the deponent requests any 
changes in form or substance, the officer 
must enter the changes on the 
deposition transcript with a statement of 
the witness’ reasons for the changes. 

The deponent must sign the deposition 
within 30 days after submittal to the 
deponent, unless the participants by 
stipulation waive the signing or the 
deponent cannot or will not sign. By 
signing the deposition, the deponent 
certifies that the transcript is a true 
record of the testimony given. 

(3) The officer who took the 
deposition must sign any deposition not 
signed by the deponent in accordance 
with this section and must state on the 
record that the signature is waived or 
that the deponent cannot or will not 
sign, accompanied by any reason given 
for a deponent’s refusal to sign. If the 
officer complies with this paragraph, a 
deposition that is unsigned by the 
deponent may be used as though signed, 
unless the presiding officer rules 
otherwise. 

(g) Certification and copies. (1) The 
officer must certify on the transcript of 
the deposition that the deponent swore 
to or affirmed the truth of the testimony 
given and the deposition transcript is a 
true record of the testimony given by the 
deponent. The officer must provide the 
participant conducting the deposition 
with a copy of the transcription. 

(2) Documents and things produced 
for inspection during the examination of 
the witness will, upon the request of a 
participant, be marked for identification 
and annexed to the deposition and the 
officer will certify the document or thing 
as the original offered during the 
deposition, or as a true and correct copy 
of the original offered. 

(3) Copies of the transcript of a 
deposition may be purchased from the 
reporting service that made the 
transcrip- tion, subject to protections 
established by the presiding officer. 


§ 385.405 Use of depositions (Rule 405). 

(a) In general. During a hearing, the 
hearing of a motion, or an interlocutory 
proceeding under Rule 715, any part or 
all of a deposition taken pursuant to 
Rule 404, so far as admissible as though 
the witness were then present and 
testifying, may be used against any 
participant who was present or 
represented at the taking of the 
deposition or who had reasonable notice 
thereof, in accordance with any of the 
provisions of this section. 

(1) If the deponent is a witness at a 
hearing, any participant may use the 
deposition of that witness at the time of 
the witness’ examination to contradict, 
impeach, or complete the testimony of 
that witness. 

(2) The deposition of a participant or 
of any person who, at the time of taking 
the deposition, was an officer, director, 
or managing agent of a participant, or a 
person designated under Rule 404(b)(3) 
to testify on behalf of a participant may 
be used by another participant for any 
purpose. 

(3) The deposition of any witness, 
whether or not a participant, may be 
used by a participant for any purpose, if 
the presiding officer finds that: 

(i) The witness is dead; 

(ii) The witness is unable to attend or 
testify because of age, illness, infirmity 
or imprisonment; 

(iii) The participant offering the 
deposition is unable after the exercise of 
due diligence to procure the attendance 
of the witness by subpoena; or 

(iv) Exceptional circumstances make 
it necessary in the interest of fairness 
with due regard to the importance of 
presenting the witness in open hearing, 
to allow use of the deposition. 

(4) If only part of a deposition is 
offered in evidence by a participant, a 
participant may require the introduction 
of any other part which ought, in 
fairness, to be considered with the part 
introduced, and any adverse participant 
may introduce any other part. 

(b) Objections to admissibility. No 
part of a deposition will constitute a 
part of the record in the proceeding, 
unless received in evidence by the 
Commission or presiding officer. Subject 
to paragraph (c) of this section, a 
participant may object to receiving into 
evidence all or part of any deposition for 
any reason that the evidence would be 
excluded if the deponent were present 
and testifying. 

(c) Effect of errors and irregularities 
in depositions. (1) Any objection to the 
taking of a deposition based on errors or 
irregularities in notice of the deposition 
is waived, unless written objection is 







6968 


Federal Register / Vol. 52, No. 44 / Friday, March 6, 1987 / Rules and Regulations 


promptly served on the participant 
giving the notice. 

(2) Any objection to the taking of a 
deposition based on the disqualification 
of the officer before whom it is to be 
taken is waived, unless the objection is 
made before the deposition begins or as 
soon thereafter as the disqualification 
becomes known or could be discovered 
with reasonable diligence. 

(3) Any objection to the competency 
of the witness or the competency, 
relevancy, or materiality of testimony is 
not waived by failure to make the 
objection before or during the taking of 
the deposition, unless the basis for the 
objection might have been removed if 
the objection had been presented at the 
taking of the deposition. 

(4) Any objection to errors and 
irregularities occurring at the oral 
examination in the manner of taking the 
deposition, in the form of the questions 
and answers, in the oath or affirmation, 
or in the conduct of participants, and 
errors of any kind that might be 
obviated, removed or cured if presented 
at the deposition, is waived unless 
objection is made at the taking of the 
deposition. 

(5) Any objection based on errors or 
irregularities in the manner in which the 
testimony is transcribed or the 
deposition is prepared, signed, certified, 
endorsed, or otherwise dealt with by the 
officer is waived, unless the objection is 
made with reasonable promptness after 
the defect is, or with due diligence 
should have been, ascertained. 

§ 385.406 Data requests, interrogatories, 
and requests for production of documents 
or things (Ruie 406). 

(a) Availability. Any participant may 
serve upon any other participant a 
written request to supply information, 
such as responses to data requests and 
interrogatories, or copies of documents. 

(b) Procedures. (1) A request under 
this section must identify with 
specificity the information or material 
sought and will specify a reasonable 
time within which the matter sought 
must be furnished. 

(2) Unless provided otherwise by the 
presiding officer, copies of any 
discovery request must be served upon 
the presiding officer and on all 
participants to the proceeding. 

(3) Each discovery request must be 
answered separately and fully in 
writing. 

(4) Responses to discovery requests 
are required to be served only on the 
participant requesting the information, 
Commission trial staff, and any other 
participant that specifically requests 
service. The presiding officer may direct 
that a copy of any responses be 


furnished to the presiding officer. 
Responses must be served within the 
time limit specified in the request or 
otherwise provided by the presiding 
officer. 

(5) If the matter sought is not 
furnished, the responding participant 
must provide, in accordance with Rule 
410, written explanation of the specific 
grounds for the failure to furnish it. 

§ 385.407 Inspection of documents and 
other property (Rule 407% 

(a) Availability. On request, the 
presiding officer may order any other 
participant to: 

(1) Permit inspection and copying of 
any designated documents (including 
writings, drawings, graphs, charts, 
photographs, sound recordings, 
computer tapes or other compilations of 
data from which information can be 
obtained) that are not privileged and 
that are in the possession, custody, or 
control of the participant to whom the 
order is directed; 

(2) Permit inspection, copying or 
photographing, testing, or sampling of 
any tangible thing that is not privileged 
and that is in the possession, custody, or 
control of the participant to whom the 
order is directed; and 

(3) Permit entry upon or into 
designated land, buildings, or other 
property in the possession, custody, or 
control of the participant to whom the 
order is directed for the purpose of 
inspecting, measuring, surveying, or 
photographing the property or any 
activity or operation that is not 
privileged and that is conducted in or 
upon the property. 

(b) Procedures. A request for 
inspection of documents or property 
under this section must describe with 
reasonable particularity the documents 
or other property to which access is 
sought. The request must also specify a 
reasonable time, place, and manner of 
making the inspection. 

§ 385.408 Admissions (Rule 408). 

(a) General rule. A participant may 
serve upon any other participant a 
written request for admission of the 
genuineness of any document or the 
truth of any matter of fact. 

(b) Procedures. (1) Any request for 
admission of the genuineness of a 
document must be accompanied by a 
legible copy of the document, unless it 
was previously furnished, is in the 
possession of the recipient of the 
request, or is readily available for 
inspection and copying. 

(2) The truth of specified matters of 
fact or the genuineness of the documents 
described in a request are deemed 
admitted unless, within 20 day9 after 


service of the request or any longer 
period designated in the request, the 
participant that receives the request 
serves upon the requesting participant a 
written answer or objection addressed 
to the matters in the request. 

(3) An answer must specifically admit 
or deny the truth of the matters in the 
request or set forth in detail the reasons 
why the answering participant cannot 
admit or deny the truth of each matter. 

A denial of the truthfulness of the 
requested admission must fairly discuss 
the substance of the requested 
admission and, when good faith requires 
that a participant qualify the answer or 
deny only a part of the matter of which 
an admission is requested, the 
participant must specify that which is 
true and qualify or deny the remainder. 

(c) Effect of admission. Any 
admission made by a participant under 
this section is for the purpose of the 
pending proceeding only, is not an 
admission for any other purpose, and 
may not be used against the participant 
in any other proceeding. Any matter 
admitted under this rule is conclusively 
established unless the presiding officer, 
on motion, permits withdrawal or 
amendment of the admission. The 
presiding officer may permit withdrawal 
or amendment of an admission, if the 
presiding officer finds that the 
presentation of the merits of the 
proceeding will be promoted and the 
participant who obtained the admission 
has failed to satisfy the presiding officer 
that withdrawal or amendment of the 
admission will prejudice that participant 
in maintaining his position in the 
proceeding. 

§ 385.409 Subpoenas (Rule 409% 

(a) Issuance. On request, the presiding 
officer may issue a subpoena for the 
attendance of a witness at a deposition 
or hearing or for the production of 
documents. A request for a subpoena 
must be served on all participants. 

(b) Service and return. A subpoena 
issued under this section must be served 
by personal service, substituted service, 
registered mail, or certified mail. A 
subpoena may be served by the 
marshal, by his deputy, or by any other 
person who is not a party or an 
employee of a party and is at least 18 
years of age. If personal service is made 
by any person other than a United 
States marshal or deputy marshal, 
return of service must be accompanied 
by an affidavit to the Secretary or the 
presiding officer and must state the time 
and manner of service of the subpoena. 

(c) Fees. Fees paid to subpoenaed 
persons will be in accordance with Rule 
510(e). 
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(d) Objections. Objections to 
subpoenas must be made in accordance 
with Rule 410. 

§ 385.410 Objections to discovery, 
motions to quash or to compel, and 
protective orders (Rule 410). 

(a) Objection to discovery — (1) Notice 
of objections or motion to quash. A 
participant, or a recipient of a subpoena, 
who does not intend to comply with a 
discovery request must notify in writing 
the participant seeking discovery within 
a reasonable time in advance of the date 
on which a response or other action in 
conformance with the discovery request 
is due. A recipient of a subpoena may 
either provide a notice of objection or 
Tile a motion to quash. 

(2) Objections to production of 
documents. 

(i) Unless an objection to discovery 
under this section is based on the 
ground that production would impose an 
undue burden, the objecting participant 
must provide the participant seeking 
discovery with a schedule of items 
withheld and a statement of: 

(A) The character and specific subject 
matter of each item; and 

(BJ The specific objection asserted for 
each item. 

(ii) If an objection under this section is 
based on the ground that production of 
the requested material would impose an 
undue burden, the objecting participant 
must provide the participant seeking 
discovery with a description of the 
approximate number of documents that 
would have to be produced and a 
summary of the information contained 

in such documents. 

(3) Objections to other discovery 
requests. 

If the discovery to which objection is 
made is not a request for documents, the 
objection must clearly state the grounds 
on which the participant bases its 
objection. 

(4) Objections to compile or process 
information. The fact that information 
has not been compiled or processed in 
the form requested is not a basis for 
objection unless the objection presents 
grounds for limiting discovery under 
paragraph (c) of this section. 

(b) Motions to compel. Any 
participant seeking discovery may file a 
motion to compel discovery, if: 

(1) A participant to whom a data 
request is made or upon whom an 
interrogatory is served under Rule 406 
fails or refuses to make a full, complete, 
and accurate response; 

(2) A person named in a notice of 
intent to take a deposition or a 
subpoena fails or refuses to appear for 
the deposition; 


(3) An organization named in a notice 
of intent to take a deposition fails or 
refuses to designate one or more 
persons to testify on its behalf under 
Rule 404(b)(3); 

(4) A deponent fails or refuses to 
answer fully, completely, and accurately 
a question propounded or to sign the 
transcript of the testimony as required 
by Rule 404(f)(2); 

(5) A participant upon whom a request 
for admissions is served fails or refuses 
to respond to the request in accordance 
with Rule 408(b); or 

(6) A participant upon whom an order 
to produce or to permit inspection or 
entry is served under Rule 407 fails or 
refuses to comply with that order. 

(c) Orders limiting discovery. A 
presiding officer may, by order, deny or 
limit discovery or restrict public 
disclosure of discoverable matter in 
order to: 

(1) Protect a participant or other 
person from undue annoyance, burden, 
harassment or oppression; 

(2) Prevent undue delay in the 
proceeding; 

(3) Preserve a privilege of a 
participant, person, or governmental 
agency; 

(4) Prevent a participant from 
requiring another participant to provide 
information which is readily available to 
the requesting participant from other 
sources with a reasonable expenditure 
of effort given the requesting 
participant's position and resources; 

(5) Prevent unreasonably cumulative 
or duplicative discovery requests; or 

(6) Provide a means by which 
confidential matters may be made 
available to participants so as to 
prevent public disclosure. 

(d) Privilege — (1) In general (i) In the 
absence of controlling Commission 
precedent, privileges will be determined 
in accordance with decisions of the 
Federal courts with due consideration to 
the Commission’s need to obtain 
information necessary to discharge its 
regulatory responsibilities. 

(ii) A presiding officer may not quash 
a subpoena or otherwise deny or limit 
discovery on the ground of privilege 
unless the presiding officer expressly 
finds that the privilege claimed is 
applicable. If a presiding officer finds 
that a qualified privilege has been 
established, the participant seeking 
discovery must make a showing 
sufficient to warrant discovery despite 
the qualified privilege. 

(iii) A presiding officer may issue a 
protective order under Rule 410(c) to 
deny or limit discovery in order to 
preserve a privilege of a participant, 
person, or governmental agency. 


(2) Of the Commission, (i) If discovery 
under this subpart would require the 
production of Commission information, 
documents, or other matter that might 
fall within a privilege, the Commission 
trial staff must identify in writing the 
applicable privilege along with the 
matters claimed to be privileged or the 
individuals from whom privileged 
information is sought, to the presiding 
officer and the parties. 

(ii) If the presiding officer determines 
that the privilege claimed for the 
Commission is applicable, the 
Commission information, documents, or 
other matter may not be produced. If the 
presiding officer determines that no 
privilege is applicable, that a privilege is 
waived, or that a qualified privilege is 
overcome, the presiding officer will 
certify the matter to the Commission in 
accordance with Rule 714. Certification 
to the Commission under this paragraph 
must describe the material to be 
disclosed and the reasons which, in the 
presiding officer’s view, justify 
disclosure. The information will not be 
disclosed unless the Commission 
affirmatively orders the material 
disclosed. 

§ 385.411 Sanctions (Rule 411). 

(a) Disobedience of order compelling 
discovery. If a participant or any other 
person fails to obey an order compelling 
discovery, the presiding officer may, 
after notice to the participant or person 
and an opportunity to be heard, take one 
or more of the following actions, but 
may not dismiss or otherwise terminate 
the proceeding: 

(1) Certify the matter to the 
Commission with a recommendation for 
dismissal or termination of the 
proceeding, termination of that 
participant’s right to participate in the 
proceeding, institution of civil action, or 
any other sanction available to the 
Commission by law; 

(2) Order that the matters to which the 
order compelling discovery relates are 
taken as established for the purposes of 
the proceeding in accordance with the 
position of the participant obtaining the 
order; 

(3) Order that a participant be 
precluded from supporting or opposing 
such positions or introducing such 
matters in evidence as the presiding 
officer designates; 

(4) Order that all or part of any 
pleading by a participant be struck or 
that the proceeding or a phase of the 
proceeding be stayed until the order 
compelling discovery is obeyed; and 

(5) Recommend to the Commission 
that it take action under Rule 2102 
against a representative of the 
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participant if the presiding officer 
believes that the representative has 
engaged in unethical or improper 
professional conduct. 

(b) Against representative of a 
participant. If the person disobeying an 
order compelling discovery is an agent, 
officer, employee, attorney, partner, or 
director of a participant, the presiding 
officer may take any of the actions 
described in paragraph (a) against that 
participant. 

3. In § 385.504, paragraph (b}(6) is 
revised to read as follows: 

§ 385.504 Duties and powers of presiding 
officers (Rule 504). 

# * • « • 

(b) 

(6) Exercise powers granted a 
presiding officer under Subpart D; 

* • • • • 

§385.604 (Removed] 

4. Section 385.604 is removed. 

§385.1905 (Removed) 

5. Section 385.1905 is removed. 

§385.1906 (Removed] 

6. Section 385.1906 is removed. 

[FR Doc. 87-4637 Filed 3-5-87; 8:45 am] 

BILLING CODE 6717-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 5 

Delegations of Authority and 
Organization; Revised Organization 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is revising the 
regulations to set forth the current 
organization structure of the agency and 
to update addresses for offices in 
several regions. 

EFFECTIVE DATE: March 6,1987. 

FOR FURTHER INFORMATION CONTACT: 
Marjorie J. Shandruk, Office of 
Management and Operations (HFA- 
340). Food and Drug Administration, 
5600 Fishers Lane, Rockville. MD 20857, 
301-443-4976. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 21 CFR Part 5 

Authority delegations (Government 
agencies), Organization and functions 
(Government agencies). 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 


authority delegated to the Commissioner 
of Food and Drugs, Part 5 is amended as 
follows: 

PART 5—DELEGATIONS OF 
AUTHORITY AND ORGANIZATION 

1. The authority citation for 21 CFR 
Part 5 continues to read as follows: 

Authority: 5 U.S.C. 504. 552; 7 U.S.C. 2217; 

15 U.S.C. 638,1451 et seq.\ 21 U.S.C. 41 et seq., 
61-63, 141 et seq.. 301-392, 467(b), 679(b), 801 
et seq.. 82310.1031 et seq.; 35 U.S.C 156; 42 
U.S.C. 219. 241. 242(a), 242a. 2421, 242o. 243. 
262, 263, 263b through 263m, 264, 265. 300u et 
seq., 1395y and 1395y note, 3246b(b)(3), 
4831(a). 10007. and 10008; Federal Caustic 
Poison Act (44 Stat. 1406); Federal Advisory 
Committee Act (Pub. L 92-463); E.0.11490, 
11921. 

2. By revising § 5.100 to read as 
follows: 

§ 5.100 Headquarters. 

The central organization of the Food 
and Drug Administration consists of the 
following: 

Office of the Commissioner 1 

Office of Regulatory Affairs. 

Office of Management and Operations. 
Office of Health Affairs. 

Office of Science. 

Office of Planning and Evaluation. 

Office of Legislative Affairs. 

Office of Public Affairs. 

Office of Consumer Affairs. 

Center for Drugs and Biologies 1 

Office of Management 

Division of Planning and Evaluation. 
Division of Administrative Management. 
Division of Drug Information Resources. 
Division of Information Systems Design. 
Medical Library 

Office of Scientific Advisors and Consultants 
Office of Compliance 
Division of Drug Quality Evaluation. 
Division of Drug Labeling Compliance. 
Division of Manufacturing and Product 
Quality. 

Division of Scientific Investigations. 
Division of Regulatory Affairs. 

Office of Drug Standards 

Division of OTC Drug Evaluation. 

Division of Biophannaceutics. 

Division of Generic Drugs. 

Division of Drug Advertising and Labeling. 
Division of Bioequivalence. 

Office of Drug Research and Review 

Division of Cardio-Renal Drug Products. 
Division of Surgical-Dental Drug Products. 
Division of Neuropharmacological Drug 
Products. 

Division of Oncology and 
Radiopharmaceutical Drug Products. 

Division of Drug Biology. 

Division of Drug Analysis. 


1 Mailing address: 5600 Fishers Lane, Rockville. 

MD 20857. 


Division of Gastrointestinal and 
Coagulation Drug Products. 

Office of Biologies Research and Review 
Division of Blood and Blood Products. 
Division of Virology. 

Division of Bacterial Products. 

Division of Biochemistry and Biophysics. 
Division of Product Quality Control. 
Division of Anti-Infective Drug Products. 
Division of Metabolism and Endocrine 
Drug Products. 

Division of Product Certification. 

Division of Biological Investigational New 
Drugs. 

Office of Epidemiology and Biostatistics 
Division of Epidemiology and Surveillance. 
Division of Biometrics. 

Center for Food Safety and Applied 
Nutrition 2 

Office of Management 

Division of Program Operations. 

Division of Administrative Operations. 
Division of Information Resources 
Management. 

Office of Compliance 

Division of Regulatory Guidance. 

Division of Food and Color Additives. 
Division of Cooperative Programs. 

Office of Toxicological Sciences 

Division of Toxicology. 

Division of Pathology. 

Division of Mathematics. 

Office of Physical Sciences 

Division of Contaminants Chemistry. 
Division of Colors and Cosmetics. 

Division of Food Chemistry and 
Technology. 

Office of Nutrition and Food Sciences 

Division of Consumer Studies. 

Division of Nutrition. 

Division of Microbiology. 

Center for Devices and Radiological Health 1 

Office of Management Services 
Division of Planning, Evaluation, and 
Information Services. 

Division of Resource Management. 

Office of Information Systems 
Division of Computer Services. 

Division of Information Resources. 

Office of Health Physics 
Office of Health Affairs 
Office of Standards and Regulations 
Office of Compliance 
Division of Radiological Products. 

Division of Compliance Programs. 

Division of Compliance Operations. 
Division of Product Surveillance. 

Office of Device Evaluation 
Division of Cardiovascular Devices. 


* Mailir,g address: 200 C St. SW.. Washington. DC 
20204. 
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Division of Gasteroenterology/Urology and 
General Use Devices. 

Division of Anesthesiology, Neurology, and 
Radiology Devices. 

Division of Obstetrics/Gynecology. Ear, 
Nose, Throat, and Dental Devices. 

Division of Surgical and Rehabilitation 
Devices 

Division of Clinical Laboratory Devices. 
Division of Ophthalmic Devices. 

Office of Science and Technology 

Division of Mechanics and Materials 

Science, 

Division of Life Sciences. 

Division of Physical Sciences. 

Division of Biometric Sciences. 

Division of Electronics and Computer 

Sciences. 

Office of Training and Assistance 
Division of Consumer Affairs. 

Division of Small Manufacturers 

Assistance. 

Division of Intergovernmental Programs. 
Division of Technical Development. 

Division of Professional Practices. 

Division of Training Support. 

Center for Veterinary Medicine 1 

Office of Management 
Division of Administrative Management. 
Office of New Animal Drug Evaluation 

Division of Biometrics and Production 
Drugs. 

Division of Drug Manufacturing and 
Residue Chemistry. 

Division of Drug and Enviromental 
Toxicology. 

Division of Therapeutic Drugs for Food 
Animals. 

Division of Therapeutic Drugs for Non- 
Food Animals. 

Office of Surveillance and Compliance 
Division of Compliance. 

Division of Surveillance. 

Division of Animal Feeds. 

Division of Voluntary Compliance and 
Hearings Development. 

Office of Science 

Division of Veterinary Medical Research. 
National Center for Toxicological Research 8 

Office of Management 

Division of Management Services. 

Division of Resource Information 
Management Systems. 

Division of Facilities Engineering and 
Maintenance. 

Office of Research 

Division of Reproductive and 
Developmental Toxicology. 

Division of Genetic Toxicology. 

Division of Biochemical Toxicology. 

Division of Comparative Toxicology. 

Office of Research Services 

Division of Chemistry. 

Division of Microbiology. 

Division of Animal Husbandry. 


3 Mailing address: Jefferson. AR 72079. 


3. In 5 5.115 by revising the entry for 
“Regions II, III, V, and VII" to read as 
follows: 

§ 5.115 Field structure. 
***** 

Region II 

Regional Field Office: 830 Third Ave., 
Brooklyn, NY 11232. 

District Office: 850 Third Ave., Brooklyn, 
NY 11232. 

District Office: 599 Delaware Ave., Buffalo. 
NY 14202. 

District Office: 61 Main St., West Orange. 
NJ 07052. 

District Office: Fernandez Juncos Ave., 

Stop 8Vfe, Puetra de Tierra, San Juan. PR. Mail 
to: P.O. Box 5719. Puerta de Tierra Station, 
San Juan. PR 00906-8719. 

Region III 

Regional Field Office: 900 U.S. 
Customhouse. 2nd and Chestnut Sts., 
Philadelphia, PA 19106. 

District Office: 900 U.S. Customhouse. 2nd 
and Chestnut Sts., Philadelphia. PA 19106. 

District Office: 900 Madison Ave., 
Baltimore. MD 21201. 


Region V 

Regional Field Office: Rm. 550, 20 North 
Michigan Ave.. Chicago, IL 80602. 

District Office: Rm. 1222, PO Bldg., 433 
West Van Buren St., Chicago. IL 60607. 

District Office: 1141 Central Parkway. 
Cincinnati, OH 45202-1097. 

District Office: 1560 East Jefferson Ave., 
Detroit. Mi 48207. 

District Office: 240 Hennepin Ave., 
Minneapolis. MN 55401. 
***** 

Region VII 

Regional Field Office: 1009 Cherry St.. 
Kansas City. MO 64106. 

District Office: 1009 Cherry St.. Kansas 
City. MO 64106. 

St. Louis Branch: 808 North Collins St., St. 
Louis, MO 63102. 

• * * « • 

Dated: February 27,1987. 

John M. Taylor, 

Associate Commissioner for Regulatory 
Affairs . 

|FR Doc. 87-4738 Filed 3-5-87; 8:45 amj 
BILLING CODE 4160-01-M 


21 CFR Part 101 

(Docket No. 84N-0103] 

Food Labeling: Declaration of Sulfiting 
Agents; Correction 

agency: Food and Drug Administration. 
action: Final rule; correction. 

summary: The Food and Drug 
Administration (FDA) is correcting the 
final rule that clarified the 
circumstances in which the presence of 


sulfiting agents must be declared on the 
label of foods. This document corrects 
the authority citation for 21 CFR Part 101 
by adding three statutory citations to 
those cited for § 101.100(a)(4). These 
citations, 21 U.S.C. 321(n) and (s) and 
348, were inadvertently omitted in the 
Federal Register of July 9,1986. 

FOR FURTHER INFORMATION CONTACT: 
Rada Proehl, Regulations Editorial Staff 
(HFC-222), Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville, MD 20857. 301-^43-2904. 
SUPPLEMENTARY INFORMATION: 

PART 101—[AMENDED] 

In FR Doc. 86-15390, appearing on 
page 25012 in the issue of Wednesday, 
July 9. 1986, in the middle column on 
page 25017 under “Part 101—Food 
Labeling," the authority for 
§ 101.100(a)(4) is corrected to read as 
follows: 

Authority: * * * $ 101.100(a)(4) is issued 
only under secs. 201(n) and (s). 403. 409, 701. 
52 Stat. 1041 as amended. 1047-1048 as 
amended, 1055-1056 as amended. 72 Stat. 
1784-1788 as amended (21 U.S.C. 321(n) and 
(s). 343, 348. 371). 

Dated: March 2,1987. 

John M. Taylor, 

Associate Commissioner for Regulatory 
Affairs. 

(FR Doc. 87-4739 Filed 3-5-87: 8:45 am) 

BILLING CODE 4160-0141 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

24 CFR Part 570 

l Docket No. R-S7-1325; FR-2339] 

Urban Development Action Grants; 
Cancellation of May, 1987 Funding 
Round for Large Cities and Urban 
Counties 

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Final rule. 

summary: This rule announces the 
cancellation of the May 1987 funding 
round for large cities and urban counties 
under the Urban Development Action 
Grant (UDAG) Program. This action is 
being taken because of the uncertainty 
created for applicants and potential 
applicants for UDAG funds by the 
pending proposed rescission of the 
remaining Fiscal year 1987 appropriation 
for the UDAG program and of funds 
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recaptured from prior year 
appropriations. 

EFFECTIVE DATE: April 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 

Stanley Newman, Room 7258, Office of 
Urban Development Action Grants, 
Office of Community Planning and 
Development, Department of Housing 
and Urban Development, 451 Seventh 
Street. SW., Washington, DC 20410. 
Telephone (202) 755-6290. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: On 

January 5,1987 the President forwarded 
to the Congress a Special Message on 
the FY 1988 Budget which included a 
proposal to rescind the remaining Fiscal 
year 1987 appropriation for the Urban 
Development Action Grant program, 
plus any funds recaptured from prior 
year appropriations. See R-87-47, House 
Document 100-6, pp. 133-34. referred for 
printing January 6,1987. 

At the time of publication of this rule, 
the President’s rescission 
recommendation is awaiting 
congressional action. The response of 
the Congress to the request is not 
expected to be known until mid-March 
1987. If the rescission request is rejected 
or is not finally acted upon by the mid- 
March expiration date of the 45-day 
statutory waiting period, UDAG funding 
for Fiscal year 1987 will be resumed. 
Because of the uncertainties created for 
potential applicants, the Department has 
decided not to accept applications 
during March 1987 for the May 1987 
large cities and urban counties funding 
round. 

If UDAG funds are rescinded, the May 
(and subsequent) 1987 UDAG funding 
rounds would be cancelled and 
applicants would have incurred 
needless expense in making timely 
applications for the May 1987 round. 

Accordingly, this final rule provides 
for a one-time cancellation of the May 
large cities and urban counties funding 
round, applicable only to Fiscal year 
1987, in order to provide for appropriate 
adjustment of the program’s funding 
cycle in light of the pending rescission. 

Other Matters 

The subject matter of this rulemaking 
action relates to grants and is therefore 
exempt from the notice and public 
comment requirements of section 553 of 
the Administrative Procedure Act. As a 
matter of policy, the Department 
submits many rulemaking actions with 
such subject matter to public comment 
either before or after effectiveness of the 
action, notwithstanding the statutory 
exemption. 

The Department has determined that 
prior notice and comment are 


unnecessary and good cause exists for 
publishing this rule as Final to become 
effective without prior public comment. 
The revision affects neither the 
substantive standards for obtaining an 
urban development action grant nor the 
amount of funding available. This rule 
simply makes a temporary procedural 
change intended to improve the 
efficiency of program administration. 

An environmental assessment is 
unnecessary, since the subject matter of 
this rule is categorically excluded from 
the Department’s National 
Environmental Policy Act procedures 
under 24 CFR 50.20(k). 

This rule does not constitute a "major 
rule" as that term is deFined in section 
1(b) of Executive Order 12291 on Federal 
Regulation issued by the President on 
February 17,1981. Analysis of the rule 
indicates that it does not (1) have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries. 
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the Undersigned hereby 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities. The 
rule merely makes a one-time change in 
the submission date and review 
schedule for large cities and urban 
counties. 

The rule was not listed in the 
Department’s Semiannual Agenda of 
Regulations published on October 27, 
1986 (51 FR 38424), under Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

The Catalog of Federal Domestic 
Assistance program number is 14.211, 
urban development action grants. 

List of Subjects in 24 CFR Part 570 

Grant programs-housing, community 
development. 

Accordingly, the Department amends 
24 CFR Part 570, Subpart G as follows: 

PART 570—COMMUNITY 
DEVELOPMENT BLOCK GRANTS 

1. The authority citation for Part 570 
continues to read as follows; 

Authority: Title I, Housing and Community 
Development Act of 1974 (42 U.S.C. 5301- 
5320); and sec. 7(d), Department of Housing 


and Urban Development Act (42 U.S.C. 
3535(d)). 

2. In § 570.460, paragraph (d) is 
revised to read as follows: 

§ 570.460 HUD review and action on 
application. 

« * * * • 

(d) Special rule for the May, 1987 
lorge cities and urban counties funding 
round. Notwithstanding the submission 
and review schedule in paragraphs (a) 
and (a)(1) of this section, the May 
funding round (represented in the table 
in paragraph (a) of this section as the 
March 1 through 31 application 
submission period, the April 1-May 31 
review period, and the May 31 decision 
date) is cancelled for Fiscal year 1987. 

Dated: February 20,1987. 

DuBois L. Gilliam, 

Deputy Assistant Secretary for Program 
Policy Development and Evaluation, Office of 
Community Planning and Development 
|FR Doc. 87-4695 Filed 3-5-87; 8:45 am] 

BILLING CODE 4210-29-AI 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 117 
ICGD3 85-761 

Drawbridge Operation Regulations; 
Passaic River, NJ 

agency: Coast Guard, DOT. 
action: Final rule. 

summary: At the request of Bergen 
County, the Coast Guard is changing the 
regulations governing the Douglas O. 
Mead (Union Avenue) drawbridge 
across the Passaic River, mile 13.2, 
Rutherford, New Jersey by requiring at 
least eight hours advance notice be 
given for openings from 4 p.m. to 
midnight daily in addition to the existing 
eight hours notice from midnight to 8 
a.m.. This change will also require 
advance notice for openings on 
Christmas and New Year’s Day. These 
changes were made because of a steady 
decrease in requests for openings of the 
draw during the requested time periods. 
This action should relieve the bridge 
owner of the burden of having two 
persons constantly available to open the 
draw and should still provide for the 
reasonable needs of navigation. 
EFFECTIVE date: These regulations 
become effective April 6,1987. 

FOR FURTHER INFORMATION CONTACT: 
William C. Heming, Bridge 
Administrator, Third Coast Guard 
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District. Bldg 135A, Governors Island. 
New York 10004 (212) 668-7994. 
SUPPLEMENTARY INFORMATION: On May 

16,1986, the Coast Guard published 
proposed rules (51 FR 17993) concerning 
this amendment. The Commander, Third 
Coast Guard District, also published the 
proposal as a Public Notice 3-617 dated 
May 29,1986. In each notice interested 
persons were given until June 30,1986 to 
submit comments. No comments were 
received in response to the Notice of 
Proposed Rulemaking or Public Notice 
3-617. 

Drafting Information 

The drafters of these regulations are 
Jose M. Area Jr., project officer, and 
Mary Ann Arisman, project attorney. 

Discussion of Comments 

No comments were received 
responding to the Proposed Rules or the 
Public Notice. 

Economic Assessment and Certification 

These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation, and 
nonsignificant under the Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). 

The economic impact has been found 
to be so minimal that a full regulatory 
evaluation is unnecessary. These 
changes in the regulations will not 
prevent mariners from transiting the 
bridge when needed but only require 
advance notice which is routinely given 
now. Since the economic impact of this 
proposal is expected to be minimal, the 
Coast Guard certifies that is will not 
have a significant economic impact on a 
subtantial number of small entities. 

List of Subjects in 33 CFR Part 117 

Bridges. 

Regulations 

In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 
Regulations is amended as follows; 

PART 117—DRAWDRIDGE 
OPERATION REGULATIONS 

1. The authority citation for Part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499; 49 CFR 1.46: 33 
CFR 1.05-l(g). 

2. Section 117.739 (1) is revised as 
follows: 

§117.739 Passaic River. 


(1) The draw of the Douglas O. Mead 
(Union Avenue) Bridge at Rutherford, 
mile 13.2, shall open on signal, except 
that: 

(1) From 4 p.m. to 8 a.m„ the draw 
shall open if at least eight hours notice 
is given; and 

(2) On Christmas and New Year's 
Day, the draw shall open if notice is 
given prior to 4 p.m. the day prior. 

***** 

Dated: February 18,1987. 

G.D. Passmore, 

Rear Admiral (Lower Half) U.S. Coast Guard 
Commander, Third Coast Guard District. 

[FR Doc. 87-4725 Filed 3-5-87; 8:45 am) 
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33 CFR Part 183 
(CGD 87-004] 

Boating Safety; Ventilation Standard; 
Exemption 

agency: Coast Guard. DOT. 
action: Notice of grant of exemption. 

summary: The Coast Guard is granting 
an exemption to manufacturers of 
gasoline powered boats subject to the 
Ventilation Standard in Subpart K of 
Part 183 of Title 33, Code of Federal 
Regulations. An amendment to the 
ventilation regulations, which eliminates 
the current requirement for forward 
facing vents, becomes effective August 
1,1987. Many manufacturers want to 
begin building boats in compliance with 
the new relaxed standard prior to 
August 1.1987. The effect of this 
exemption is to immediately relieve 
manufacturers of the need to continue 
building gasoline powered boats in 
compliance w r ith the current Ventilation 
Standard prior to the effective date of 
the new relaxed standard. 

EFFECTIVE DATE: March 6,1987. 
address: Copies of the Grant of 
Exemption may be obtained from 
Commandant (G-BBS), U.S. Coast 
Guard, 2100 Second Street SW., 
Washington, DC. 20593-0001. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Alston Colihan, Office of Boating, 
Public, and Consumer Affairs (G-BBS/ 
43). U.S. Coast Guard Headquarters, 

2100 Second Street SW., Washington, 

DC 20593-0001. (202) 267-0981. between 
8 a.m. and 4 p.m. Monday through 
Friday, except holidays. 

SUPPLEMENTARY INFORMATION: The 
Coast Guard published a Final Rule in 
the Federal Register on October 23.1986 
(51 FR 37577) which amends the 
Ventilation Standard in Subpart K of 
Part 183. Federal statutes require the 


Coast Guard to delay the effective date 
of regulations involving recreational 
boating until at least 180 days after a 
final rule is published. This requirement 
benefits the boating industry because it 
delays the imposition of regulations 
which might require major product 
redesign, retooling or major changes in 
the manufacturing process. The effective 
date of the final rule is August 1 , 1987. 

Under the existing regulations in 
Subpart K, § 183.620 prescribes, 
requirements for natural ventilation 
systems on recreational boats. 

Paragraph (b) of § 183.620 requires, in 
part, that each supply opening in a 
natural ventilation system face forward 
and be located on the external surface 
of the boat. The final rule (51 FR 37577), 
which becomes effective August 1,1987, 
removes the requirement for supply 
openings in natural ventilation systems 
to face forward. 

By letter dated January 6.1987, Mr. G. 
Medford Smith, of the National Marine 
Manufacturers Association, 401 N. 
Michigan Avenue. Chicago, Illinois, 
petitioned the United States Coast 
Guard for an exemption from 
§ 183.620(b) of the Ventilation Standard 
in Subpart K of Part 183 of Title 33, Code 
of Federal Regulations. 

The petitioner states that the final rule 
published (51 FR 37577) deletes the 
requirement for supply openings to face 
forward; however, the rule does not 
become effective until August 1,1987. 
The petitioner requests an exemption to 
the effective date of the regulations for 
the following reasons: 

1. The requirement for vents to face 
forward does not improve or affect the 
effectiveness of a natural ventilation 
system. 

2. Boats manufactured for the 
purposes of sales literature photographs 
and dealer meetings may have to be 
manufactured with different ventilation 
systems before and after August 1 , 1987. 

All information presented in the 
petition has been considered by the 
Coast Guard. Since the Coast Guard has 
already determined that the requirement 
for forward facing supply openings is 
unnecessary, boating safety will not be 
adversely affected by the granting of the 
requested exemption. 

Dated: March 2,1987. 

T.T. Matteson, 

Rear Admiral, U.S. Coast Guard, Chief, Office 
of Boating, Public and Consumer Affairs. 

[FR Doc. 87-4727 Filed 3-5-87; 8:45 am| 

BILLING CODE 4910-14-M 
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46 CFR Parts 107, 109, 170, and 174 
ICGD 83-071] 

Mobile Offshore Drilling Unit Operating 
Manual Requirements 

agency: Coast Guard. DOT. 
action: Final rule. 

summary: These regulations amend the 
information required to be addressed in 
mobile offshore drilling unit (MODU) 
operating manuals. Investigative reports 
on the sinking of the MODUs OCEAN 
RANGER and GLOMAR JAVA SEA 
recommended that the regulations for 
MODU operating manuals be more 
precise and arranged in a manner that is 
easily understood by operating 
personnel. The overall effect of these 
amendments will be to enable the 
operating manual to be more useful to 
operating personnel, particularly in an 
emergency. 

EFFECTIVE DATE: June 4, 1987. 

FOR FURTHER INFORMATION CONTACT: 

Lieutenant Victor J. Mihal. Engineering 
Branch, Office of Marine Safety, 

Security and Environmental Protection, 
202-267-2206. 

SUPPLEMENTARY INFORMATION: The 

Mobile Offshore Drilling Unit (MODU) 
regulations (46 CFR Chapter 1. 
Subchapter I-A) were published in final 
form on December 4.1987, and became 
effective January 3.1979. On December 
5,1983, the operating manual 
requirements were transferred from 46 
CFR 109.121 to 46 CFR 170.110 and 
170.130 when a new Subchapter S 
(Subdivision and Stability) was created. 
Recommendations from investigative 
reports on the sinking of the MODUs 
OCEAN RANGER and GLOMAR JAVA 
SEA and the receipt of comments from 
industry and other interested parties 
have caused the Coast Guard to review 
its operating manual requirements. On 
June 1.1984, the Coast Guard published 
an Advanced Notice of Proposed 
Rulemaking (48 FR 22836) asking for 
suggestions on how the operating 
manual requirements might be clarified 
and improved. 

On September 30,1985, a Notice of 
Proposed Rulemaking (NPRM) (50 FR 
39734) was published, which again 
solicited comments from interested 
parties. The closing date for receiving 
comments to the NPRM was November 
29,1985. Fourteen letters were received 
from MODU owners and operators, 
trade organizations, engineering firms, 
and other government agencies. These 
comments addressed the proposed 
regulations, costs of an operating 
manual, and the impact and 
applicability of the regulations to foreign 


flag units operating on the U.S. Outer 
Continental Shelf. 

No public hearing was held. However, 
operating manual requirements of the 
International Maritime Organization 
Code for the Construction and 
Equipment of Mobile Offshore Drilling 
Units (IMO MODU Code) were 
discussed at an open meeting of the U.S. 
SOLAS Working Group on Ship Design 
and Equipment. This meeting was held 
on January 16,1986. at Coast Guard 
Headquarters to formulate the U.S. 
position for the Twenty-Ninth Session of 
the International Maritime Organization 
Subcommittee on Ship Design and 
Equipment (IMO DE) held in May 1986. 

A notice of the open meeting was 
published in the Federal Register of 
December 6,1985, (50 FR 50030) and a 
subsequent Correction Notice on the 
open meeting was published in the 
December 23,1985, Federal Register (50 
FR 52400). Written comments on the 
NPRM and issues raised at the open 
meeting are discussed below. 

Drafting Information 

The principal persons involved in 
drafting this Final Rule are Lieutenant 
Victor J. Mihal, Project Manager, and 
Mr. Stephen H. Barber, Project Counsel, 
Office of Chief Counsel. 

Discussion of General Comments and 
Changes 

1. The NPRM stated, 'The overall 
effect of this change will be to enable 
the operating manual to become more 
useful to operating personnel and will 
ensure that an operating manual 
developed to comply with U S. 
regulations will meet the requirements 
of the IMO MODU Code." Six comments 
objected to putting all of the IMO 
MODU Code operating manual 
requirements in U.S. regulations, 
because several Code requirements 
were not endorsed by the U.S. when the 
Code was adopted on November 15, 

1979. In addition, they stated that Code 
provisions requiring various information 
to be made available on board the unit 
are already covered by existing Coast 
Guard regulations in Titles 33 and 46. 
Two drilling companies indicated that 
they would rather comply with the IMO 
MODU Code operating manual 
provisions when operating in foreign 
waters than be saddled with U.S. 
regulations that would clutter an 
operating manual with unnecessary 
information. The Coast Guard agrees 
that the operating manual regulations do 
not need to meet those unendorsed and 
duplicative requirements of the existing 
IMO MODU Code. Therefore, the Final 
Rule is revised to include only those 
items necessary to evaluate stability 


and loading and otherwise assist during 
emergency as well as certain normal 
situations. 

2. Three comments suggested that the 
U.S. strive to eliminate unnecessary 
operating manual requirements from the 
IMO MODU Code. The U.S.. as a 
member of IMO DE. is reviewing the 
operating manual requirements of the 
IMO MODU Code. The U.S. position is 
to eliminate unnecessary requirements 
in the present Code to keep operating 
manuals from being needlessly 
burdensome. 

3. Seven comments addressed the cost 
of an operating manual and are 
discussed in the "E.0.12291 and DOT 
Regulatory Policies and Procedures" 
section in this preamble. 

4. Two comments asked which 
MODUs must comply with the 
regulations. These regulations apply to 
the following: All U.S. documented 
MODUs subject to Subchapter 1-A (46 
CFR 107.101 and 107.111); all 
undocumented and U.S. documented 
MODUs engaged in activities on the U.S. 
Outer Continental Shelf (OCS) 
regardless of size (33 CFR 146.203); and 
all foreign documented MODUs engaged 
in activities on the U.S. OCS regardless 
of size (33 CFR 146.205). with two 
exceptions. Foreign documented 
MODUs are permitted the alternative of 
meeting the standards of their 
documenting nation, if the standards 
provide a level of safety generally 
equivalent to or greater than that 
provided under these regulations, or 
meeting the IMO MODU Code (33 CFR 
146.205). 

5. One comment asked whether the 
entire manual must be submitted to the 
Coast Guard for approval of changes 
affecting only a few pages. If the manual 
is bound in such a way that would allow 
old pages to be easily removed and new 
ones inserted and has a "Record of 
Changes" page, submission of only the 
pages changed would be acceptable. 
Section 107.305(ii) has been amended to 
provide for this procedure. 

6. One comment stated that approved 
stability data in an existing operating 
manual should continue to be 
acceptable for a manual that is revised 
to comply with this Final Rule, and that 
additional stability data should only be 
required if it is available without 
expensive engineering preparation. The 
revision to $ 107.305(ii) requires the 
submittal for Coast Guard approval of 
only those pages of the operating 
manual that have been changed. The 
stability information required by these 
new regulations is basically the same as 
the existing operating manual 
requirements. The only significant 
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change from the original Subchapter I-A 
regulations is a requirement for tank 
sounding tables or curves. Tank 
sounding tables are needed to develop 
any loading condition and were formally 
added as a requirement on December 5. 
1983, when Subchapter S was 
promulgated. 

Discussion of Specific Comments and 
Changes 

As a result of the comments on 
specific provisions, several requirements 
in the NPRM have been changed in the 
Final Rule and certain paragraphs have 
been renumbered. The following is a 
section by section discussion of the 
specific comments received and changes 
made. 

1. Section 109.121(a). The second 
sentence of proposed 5109.121(a) has 
been moved to the introductory portion 
of 5109.121(c). 

2. Section 109.121(b) . The NPRM had 
an effective date of January 1,1988. for 
existing units with previously approved 
manuals to comply with the regulations. 
Two comments noted that, due to the 
large number of MODUs owned by 
certain drilling companies, this date 
should be extended to either January 1, 
1989, or January 1.1990. In consideration 
of these comments, the effective date 
has been changed to July 1,1989, for all 
units with an operating manual 
approved before June 4,1987. This will 
allow approximately two and one half 
years from the date of publication of the 
Final Rule for all operating manuals to 
meet the requirements of this section. 

3. Section 109.121(c). (a) A three- 
section format requirement for all 
operating manuals was included in 

§ 109.121(c) of the NPRM. As a result of 
eight comments, this requirement has 
not been included in the Final Rule. 
Although the proposed formatting 
requirement was intended to make it 
easier for operating personnel to locate 
and use the information in the operating 
manual, several comments pointed out 
certain problems. Many drilling 
companies conscientiously try to keep 
the same format for all of their units’ 
operating manuals to facilitate inter-rig 
transfers of key operating personnel. 
Under the proposed regulations, their 


new MODUs would have to use the new 
format, while their existing units would 
be permitted to continue with their 
present format. This would make it 
confusing for their personnel involved in 
inter-rig transfers and impair the 
effectiveness of the manuals in an 
emergency. Because of the wide 
variances in formatting from company to 
company, depending upon what each 
company feels is in the best interest of 
its personnel, the three-section format 
requirement is deleted in the Final Rule. 
Because of this deletion, the items listed 
in proposed paragraphs (d), (e), (f), and 
(g) are combined in paragraph (c) of the 
Final Rule. Where appropriate, the 
proposed rule designation is indicated in 
parenthesis. 

(b) The comments stated that the 
three-section format provision would 
also add unneeded costs to the revision 
of existing approved manuals. In effect, 
if the proposed rule was adopted, it 
would be more cost effective to prepare 
an entirely new manual than to 
rearrange an existing manual. It is more 
important that vital information be 
readily available and locatable to 
operating personnel than to have a 
universal format. 

4. Section 109.121(c)(1). One comment 
objected to including an index in the 
manual because of the difficulty in 
making it sufficiently detailed, accurate, 
and current to be of practical use. 
However, when information needs to be 
found, even by experienced operating 
personnel, an index is the most 
expedient means of finding the data. 
Therefore, this provision is retained. 

5. Section 109.121(c)(2) —(Proposed 

§ 109.121(e)(1), (g)(3). and (g)(4)). (a) Five 
comments objected to including 
“maximum operating depth” and 
“maximum drilling depth” in the general 
description of the unit because these 
terms are not clearly defined. Because 
these terms are subject to varying 
interpretations, they have been deleted 
altogether from the Final Rule. 

(b) “Basic capacities” was changed to 
“dry bulk capacities” as a result of a 
comment questioning the meaning of 
this item. “Dry bulk capacities” was 
originally intended. 

(c) One comment pointed out that 


“hook load”, “rotary table”, and “set 
back load” should be included in the 
regulations. Though these items were 
originally intended to be included in the 
proposed term “basic capacities”, these 
items have been expressly stated in the 
Final Rule. 

(d) Proposed § 109.121(g)(3) 
concerning the rated capacity for each 
reeving of the drilling derrick received 
four comments objecting to this 
requirement because it is primarily 
related to industrial equipment and 
should not be included in an operating 
manual. Two of these comments 
indicated that the rated capacity of the 
drilling derrick, rather than the rated 
capacity for each reeving of the drilling 
derrick, should be required in an 
operating manual. The Final Rule adopts 
this change, because this information 
provides needed operational limitations 
of the derrick, rather than industrial 
information that each reeving would 
provide. 

(e) Proposed § 109.121(g)(4) received 
one comment noting that, to avoid 
confusing operating personnel, the 
identification of the helicopter for which 
the helicopter deck was designed should 
be stated, rather than the maximum 
helicopter weight and rotor size. The 
Coast Guard agrees that identifying 
helicopter deck capacity by reference to 
the type of helicopter it can 
accommodate is a common practice and 
provides meaningful information to 
operating personnel. However, in view 
of the variety of helicopters that may be 
encountered, especially under 
emergency situations, information 
having universal applicability is 
required. Therefore, the Final Rule 
requires that helicopter deck limitations 
be expressed by helicopter type and 
design parameters. 

(f) One comment stated that “overall' 
should be added before “dimensions” 
for clarity. The Coast Guard has 
reconsidered this item and has 
determined that “major dimensions” is 
equivalent to “overall dimensions” and 
is more definitive. This is meant to 
include such things as length, breadth, 
unusual heights, and extreme 
dimensions which affect the operations 
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or navigation of the unit. Therefore, the 
Final Rule adds the word “major.'* 

8. Section 109.121(c)(3 )—(Proposed 
5109.121(e)(2)). (a) One comment asked 
what “other environmental factors” 
meant. The phrase is used to account for 
ice loadings, ice conditions, or any other 
environmental factor considered in the 
design of the unit. In addition, “air gap” 
has been added as an example of 
limiting design data because this vital 
information needs to be available to 
operating personnel. 

(b) It was pointed out that “seabed 
conditions" is related to drilling 
technology and should be deleted. The 
Coast Guard agrees with this comment 
and this term is deleted in the Final 
Rule. 

7. Section 109.121(c)(4 )—(Proposed 
§ 109.121(e)(3)). (a) One comment felt 
that, in this and several other sections, 
the term “instructions” is too restrictive 
because it implies that certain actions or 
procedures must be followed. 
“Guidance” was suggested as a 
substitute because it implies greater 
leeway for operating personnel to make 
decisions based upon the situation as it 
actually exists. This suggestion was not 
adopted for this section because, in this 
instance, detailed procedures on how to 
use the stability data are needed by 
operating personnel. This provision will 
assist operating personnel to properly 
evaluate the actual stability of the unit. 

8. Section 109.121(c)(5)—(Proposed 

§ 109.121(e)(4)). (a) One comment asked 
why exclusions should be listed in the 
lightweight data. Semi permanent 
equipment weights excluded when 
lightweight was determined are needed 
by operating personnel to properly 
evaluate the unit’s stability. 

(b) One comment suggested that 
operating manuals should provide a 
record of additions and deletions to 
lightweight data. Over the operating life 
of a unit, changes may be made to semi- 
permanent equipment, such as 
temporary quarters, logging units. These 
items need to be accounted for when 
calculating stability. The Final Rule 
includes guidance for the routine 
recording of lightweight alterations 
which will allow routine changes to this 
vital information without having to 
resubmit the operating manual to the 
Coast Guard. 

9. Section 109.121(c)(9) —(Proposed 
§ 109.121(e)(8)). (a) One comment 
suggested that only stowage spaces 
located in exposed areas susceptible to 
flooding should be shown on the 
capacity plan. However, exposed 
stowage spaces are already accounted 
for in these regulations under the 
damage stability calculations. The 
stowage spaces referred to are large 


bulk solid stowage spaces, such as sack 
stowage and rope stores. Therefore, the 
Final Rule has been changed to read 
“bulk material stowage spaces”. 

(b) One comment stated that tables or 
preprinted forms are just as informative 
as a capacity plan and should be 
permitted instead of a capacity plan. 

This suggestion was not adopted 
because the purpose of the capacity plan 
is to provide operating personnel with a 
single plan which shows the general 
arrangement and capacities of all tanks 
and stowage spaces. 

10. Section 109.121(c)(10)—(Proposed 
§ 109.121(e)(9)). This requirement 
received four comments. As a result of 
these comments, tank sounding “curves” 
has been included as an alternative to 
tank sounding tables, because curves 
provide the same necessary information. 

11. Section 109.121(c)(ll)—(Proposed 
§109.121(e)(10)). (a) At the U.S. SOLAS 
DE Working Group open meeting, it was 
pointed out that stability information 
should include “displacement”, in 
relation to the allowable maximum 
height of the center of gravity. 

Therefore, the word “displacement” is 
added to the list of required information. 

(b) One comment questioned what is 
meant by “other parameters”. At the 
U.S. SOLAS DE Working Group open 
meeting, it was suggested that "other 
applicable parameters” better defines 
this requirement. Therefore, this item is 
changed to read “other applicable 
parameters” to refer to only those 
parameters (such as trim) which, due to 
the unit’s design, affect the safety of the 
uniL 

12. Section 109.121 (c)( 12)—(Proposed 
§109.121(e)(ll)). One comment 
recommended that the free surface 
correction for any loading condition 
should be computed using the actual 
tank soundings for that condition. 
Though the Coast Guard agrees that 
example loading conditions should use 
actual data, no change to the provision 
is needed to permit this. 

13. Section 109.121(c)(13)— For clarity, 
“location” is substituted for “position". 

14. Section 109.121(c)(14)—(Proposed 
§109.121(e)(13)). (a) One comment 
recommended that “guidance” be 
substituted for “instructions” and that 
“approximate length of time” be deleted. 
“Guidance" is incorporated into the 
Final Rule because, unlike the restrictive 
implication of the word “instructions”, 
“guidance” provides the necessary 
latitude for operating personnel to make 
decisions based on the actual situation. 
“Approximate length of time” has been 
retained because operating personnel 
need to know approximately how long it 
will take to perform various evolutions 
to reach the severe storm condition of 


the unit. Thus, the master or person-in¬ 
charge will be able to use this 
information to make decisions based on 
personal observation and experience. 

(b) One comment suggested that “each 
level of preparedness” implies that there 
must always be distinct levels 
designated as “Level One”, “Level 
Two”, etc. The manual may use 
designated levels of preparedness or 
present successive steps for preparing 
the unit for storms. The Final Rule has 
been modified to clarify this. 

15. Section 109.121(c)(15)—(Proposed 
§ 109.121(e) (14) and (15)). (a) 
“Instruction" is changed to “guidance", 
as was done in § 109.121(c)(14). 

(b) One comment questioned why 
guidance was needed for mode changes 
and moves. This requirement, which is 
being transferred from existing 

§ 170.130(b), is meant to provide 
information on, for example, special 
precautions needed to ensure that the 
unit is not damaged when it changes its 
mode of operation or makes an ocean or 
site transit. 

(c) Three comments noted that the 
provision which applies to bottom 
bearing units in the transit mode is an 
elaboration of the general provision on 
mode changes and moves and should be 
deleted. However, several casualties 
resulting in structural damage have 
occurred on self-elevating units in the 
transit mode during heavy weather. 
These casualties were related to the 
improper positioning of the legs or 
cantilever or to the stowage of cargo 
and equipment. The Coast Guard 
believes that this provision warrants 
separate reference in the regulations. 

10. Section lC9.121(c)( 16}—(Proposed 
§ 109.121(e)(16)). (a) One comment 
suggested adding “concise” before 
“description” because operating 
manuals should be concise to make 
them more usable. The need for 
conciseness, however, should be 
considered throughout the entire 
operating manual. 

(b) Another comment suggested that 
this information be required to be 
presented in an easy reference diagram. 
The Coast Guard’s position is that the 
format in which this information is 
presented should be left to the drilling 
company. 

17. Section 109.121(c)(l 7)—(Proposed 
§ 109.121(f)(1)). (a) Four comments 
suggested that this provision be deleted 
or revised. They stated that it would be 
of little value to the master or person*in¬ 
charge and that the number of possible 
combinations and permutations of 
causes could not be addressed 
reasonably in an operating manual. This 
requirement is intended to refer to 
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simple damage or casualty control 
procedures for use when the unit begins 
to list or heel because of factors other 
than the environment (e.g. winds, seas) 
or shifting of fluids or weights (e.g. 
transferring of ballast water, fuel oil). 
The scope of this requirement is meant 
to remind operating personnel of the 
need to check such items as remote tank 
sounding gauges, tank levels, or 
equipment stowage before inadvertently 
transferring weight. If a large empty 
tank is holed for any reason and begins 
to flood, shifting of weight to bring the 
unit on an even keel may reduce the 
unit’s stability because of the combined 
effects of free surface and free 
communication. 

(b) One comment suggested that 
"before taking corrective action” should 
be deleted because it is not always 
possible to determine the cause of 
unexpected list and trim before taking 
action. This suggestion was not adopted 
because the inadvertent shifting of 
weights could needlessly jeopardize the 
unit if, for example, the unexpected list 
was caused by free surface. 

18. Section 109.121(c)(18)—(Proposed 
§ 109.121(f)(2)). (a) One comment stated 
that this requirement is unlikely to apply 
to self-elevating units. The Coast Guard 
agrees with this comment and has 
revised the provision to apply only to 
column stabilized units. 

(b) Three comments suggested that the 
items listed in the proposed provision 
would make the operating manual 
unwieldy. The Coast Guard agrees and 
has modified this requirement to reflect 
these comments. “Plans” has been 
changed to “a schematic diagram” to 
allow for a simplified sketch rather than 
detailed blueprint-type plans. 

“Instructions” was changed to 
“guidance” because the manual does not 
need to provide details of every 
ballasting evolution. Rather, it should be 
sufficiently detailed to provide an 
overview of the operation of the ballast 
system. 

(c) One comment suggested that a 
separate ballast control manual be 
required containing the details of the 
ballast system. Plans of the ballast 
piping system must be submitted to the 
Coast Guard for approval by 48 CFR 
56.01-10{c)(l)(vi). Requiring a separate 
ballast control manual on MODUs is 
being considered under another 
regulatory project (CGD 83-071a), which 
would revise the MODU subchapter. 

19. Section 109.121(c)(19}—(Proposed 
§ 109.121(f)(3)). (a) One comment 
suggested that this provision should not 
apply to self-elevating units. However, 
unlike ballast systems, bilge system 
design is similar on all units. Therefore, 
this suggestion was not adopted. 


(b) One comment recommended that 
“schematic diagram” be substituted for 
“plans”. This is adopted because a 
schematic diagram provides operating 
personnel with enough detail of the bilge 
system for the safe operation of the unit. 

(c) “Guidance” for the operation and 
limitations of the bilge system is 
substituted for “instructions” to avoid 
implying that detailed instructions must 
be included. 

20. Section 109.121(c)(20)—(Proposed 
§ 109.121(f)(5). (f)(6). (f)(7). and (f)(8)). (a) 
A total of nineteen comments were 
received on proposed § 109.121(f)(5), 
(f)(6), (f)(7), and (f)(8). The main 
concerns were that these provisions 
called for too much detail and that the 
fire control plan, already required to be 
posted by 46 CFR 109.563, should not be 
duplicated in an operating manual. 

These suggestions were adopted and the 
requirements for a description and 
instructions for the operation of each 
fixed fire extinguishing system and for 
the fire control plan were eliminated 
from the Final Rule. 

(b) Several comments suggested that 
information on the location and 
operation of mechanical, ventilating, 
and electrical emergency shutdowns 
should not be included in the operating 
manual. This suggestion has been 
adopted in part. This provision has been 
modified to require only that the 
location of the shutdowns be shown on 
a plan. Operating instructions are 
normally posted, and are required to be 
posted for ventilation shutdowns, at the 
remote shutdown and need not be 
duplicated in the operating manual. 

21. Section 109.121(c)(21)—(Proposed 
§ 109.121(f)(8)). Four comments, 
concerning the restart of mechanical, 
ventilating, and electrical equipment 
after activation of emergency 
shutdowns, stated that this item should 
be deleted because it is within the 
capabilities of operating personnel. In 
the recent past, however, several units 
were unable to resume normal 
operations for several hours following 
periodic testing of the emergency 
shutdowns due to the lack of readily 
available information on the 
arrangement of the shutdowns. The 
operating manual should include a list of 
emergency shutdowns and guidance on 
which controllers, breakers, trips, etc. 
must be reset in order to resume 
operations. In some instances, this may 
need to include the sequence followed. 
For example, ventilation shutdowns may 
trip the breaker on the main electrical 
switchboard, which must be reset before 
the motor controllers for the ventilation 
fans can be reset. Although this 
provision has been retained, detailed 
operating instructions are not required. 


22. Section 109.121(c)(22}—(Proposed 
§ 109.121(f)(9)). Four comments objected 
to life-saving appliances being a part of 
an operating manual because this 
information is included in station bills 
required to be posted under § § 109.501, 
109.503, and 109.505. The point is well 
taken and this requirement has been 
deleted from the Final Rule. “Procedures 
for the safe evacuation of personnel 
from the unit” is retained because it 
continues to be a vital part of an 
operating manual. Guidance on 
evacuation should be sufficiently 
detailed to allow the master or person- 
in-charge to safely determine when to 
evacuate and who should be evacuated. 
Consideration should be given to 
methods of personnel evacuation, 
proximity to land and other facilities, 
environmental phenomenon, quality of 
weather forecasting, traffic density, and 
availability of vessels and aircraft. 

23. Section 109.121(c)(23)—(Proposed 
§ 109.121(g)(2)). One comment noted that 
a hazardous location plan is already 
required to be submitted and approved 
by the Coast Guard. Though this is 
correct, there is no requirement for this 
plan to be on board and in the operating 
manual. This plan needs to be available 
for the safety of the unit and its 
personnel. Therefore, this requirement 
has been retained in the Final Rule. 

24. Section 109.121 (c)(24)—(Proposed 
§ 109.121(f)(4)). Five comments pointed 
out that the number of electrical plans 
called for in the NPRM would make an 
operating manual voluminous and 
unwieldy. They stated that only a 
schematic diagram of the emergency 
power system should be required. 
Therefore, the Final Rule requires only a 
schematic diagram of the emergency 
power system. 

25. The NPRM also proposed 
schematic diagrams and instructions for 
the main fuel oil transfer and storage 
systems (proposed § 109.121(g)(1)). Four 
comments suggested that this 
requirement is unnecessary because this 
information is already required to be on 
board under the pollution prevention 
regulations in 33 CFR Part 155. The 
Coast Guard has deleted this proposed 
requirement from the Final Rule. 

26. Proposed § 109.121(g)(5) required 
“other plans, equipment descriptions, 
and safe operating procedures 
determined to be desirable by the 
owner” to be included in the manual. 
Three comments suggested that such a 
requirement was open ended and that 
sufficient information is already 
required to be in an operating manual. 
The Coast Guard has reviewed this 
requirement and determined that it 
should be deleted from the Final Rule. 
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Nothing precludes adding additional 
information deemed important for a 
particular unit. However, owners should 
keep in mind that the purpose of the 
manual is to provide a concise 
compilation of essential material. 

E.0.12291 and DOT Regulatory Policies 
and Procedures 

These regulations are considered to 
be non-major under Executive Order 
12291 and nonsignificant under 
Executive Order 12498 (50 FR 1036; 
January 8,1985) and the Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). A final regulatory evaluation has 
been prepared and placed in the 
rulemaking docket. It may be inspected 
or copied at the Marine Safety Council, 
Room 2110, U.S. Coast Guard 
Headquarters. 2100 Second Street, SW., 
Washington, DC 20593 from 8 a.m. to 4 
p.m. 

The costs to industry for an operating 
manual may vary due to the complexity 
of the MODU, the amount of information 
included that is not required by the 
regulations, and the experience of the 
preparer in drafting operating manuals. 
Much of the required information is 
already available and is customarily 
provided to operating personnel; 
however, some information not 
previously required must be compiled. 

As a result of the proposed rule, seven 
comments were received from drilling 
companies stating the cost of preparing 
an operating manual under the existing 
regulations and of rearranging an 
approved operating manual to meet the 
new rules. Their estimate for preparing 
an operating manual to comply with the 
existing regulations ranged from $16,000 
to $100,000. The typical cost is $20,000. 
Their estimated cost for revising an 
approved operating manual to comply 
with the proposed regulations ranged 
from $5,000 to $35,000. The typical cost 
is estimated to be $10,000. Many 
provisions of the proposed rule which 
would add to preparation costs (e.g. 
three section format, fire control plan, 
main electrical system plans) are not 
included in the Final Rule. The Final 
Rule requires existing MODUs to 
provide, in the new manual, only that 
information not presently found in its 
approved operating manual. Thus the 
Coast Guard estimates that the cost to 
comply with the Final Rule is $5,000 per 
manual for an existing unit and $25,000 
per manual for a new unit. 

Within the compliance period of about 
two and one half years (until July 1, 
1989), the total cost for 330 existing units 
to comply with the regulations is 
estimated to be $1,650,000. The total cost 
for the fifteen new MODUs expected to 


be built over the next three years is 
estimated to be $375,000. Thus the total 
cost over the next three years for both 
existing and new MODUs is estimated 
to be $2,025,000 or $675,000 per year. 

The cost to the Coast Guard for the 
review and approval of each manual for 
new units is estimated to be $550 and, 
for existing units, is estimated to be 
$290, for a total cost of $103,950 over the 
next three years or $34,650 per year. 

The investigation reports of recent 
MODU casualties resulting in the loss of 
165 lives recommended that operating 
manuals contain additional information 
and be clearer and better organized to 
facilitate their use in emergency 
situations. The primary objective of 
these rules is to address these needs, 
thereby enhancing the safety of life and 
property at sea. Though the manuals do 
not replace a well trained crew, they 
can be of significant benefit, particularly 
in an emergency. It is, however, difficult, 
if not impossible, to quantify the 
benefits of the proposed regulations 
because of the unpredictable occurrence 
and limitless variety of emergency 
situations in which the manuals would 
be of assistance. Using the minimally 
acceptable value of a human life of one 
millon dollars, if more than two lives are 
saved as the result of these regulations, 
they will be cost effective. 

Regulatory Flexibility Act 

These regulations apply to owners 
and operators of MODUs. Few of these, 
if any would be considered small 
entities. The economic impact of these 
regulations on individual owners and 
operators is minimal. Current operating 
manuals only need certain modifications 
to comply with these regulations. For 
new MODUs. the operating manuals are 
developed normally by designers and 
builders of MODUs. Cost information 
may be found in the evaluation section 
above. Therefore, it is certified, in 
accordance with section 605(d) of the 
Regulatory Flexibility Act (94 Stat. 1164; 
5 U.S.C. 601), that these rules will not 
have a significant economic impact on a 
substantial number of small entities. 

Paperwork Reduction Act 

This rule contains information 
collection requirements. These items 
have been submitted to the Office of 
Management and Budget (OMB) for 
review under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501, et seq.) and have been 
approved by OMB through November 
30.1988. The section number and 
corresponding OMB approval number 
are S 109.121 and OMB No. 2115-0505. 


Environmental Assessment 

The Coast Guard has considered the 
environmental impact of the regulations 
and concluded that preparation of an 
environmental impact statement is not 
necessary. An environmental 
assessment with a finding of no 
significant impact has been prepared 
and is on file in the rulemaking docket. 

List of Subjects 

46 CFR Part 107 
Vessels. 

46 CFR Part 109 

Continental shelf, Marine resources. 
Marine safety, Oil and gas exploration, 
Reporting and recordkeeping 
requirements. Vessels. 

46 CFR Part 170 

Barges, Cargo Vessels, Gases, Grain, 
Hazardous materials transportation, 
Incorporation by reference, Marine 
safety, Mobile offshore drilling units, 
Natural gas, Nautical schools, Nuclear 
vessels, Oceanographic vessels, Oil and 
gas exploration. Passenger vessels, 
Sailing vessels, Stability, Subdivision, 
Tank vessels, Towboats, Tugboats, 
Vessels. 

46 CFR Part 174 

Barges, Cargo vessels, Marine safety, 
Mobile offshore drilling units, Nuclear 
vessels, Oil and gas exploration, 
Stability, Subdivision, Towboats, 
Tugboats, Vessels. 

For the reasons set out in the 
preamble, Title 46, Parts 107,109,170, 
and 174 of the Code of Federal 
Regulations are amended as follows. 

PART 107—INSPECTION AND 
CERTIFICATION 

1. The authority citation for Part 107 is 
revised to read as follows: 

Authority: 43 U.S.C. 1333; 46 U.S.C. 3306; 46 
App. U.S.C. 86; 49 CFR 1.46. Section 107.05 
also issued under 44 U.S.C. 3507, 49 CFR 1.45. 

2. Paragraph (ii) of § 107.305 is revised 
to read as follows: 

§ 107.305 Plans and Information. 

* * • * • 

(ii) The operating manual required in 
§ 109.121. If an approved manual is 
changed, only the pages affected by the 
change need be submitted if the manual 
is bound in such a way as to allow old 
pages to be removed easily and new 
ones inserted and if the manual has a 
record of page changes. 
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PART 109—OPERATIONS 

3. The authority citation for Part 109 is 
revised to read as follows and ail other 
authority citations are removed: 

Authority! 43 U.S.C. 1333; 48 U.S.C. 3306; 46 
App. U.S.C. 86; 49 CFR 1.46. Sections 109.411 
and 109 413 also issued under 46 U.S.C. 6101. 
Section 109.431 also issued under 46 U.S.C. 
10104. 

4. Section 109.121 is revised to read as 
follows: 

§ 1C9.121 Operating manual. 

(a) Each unit must have on board an 
operating manual approved by the Coast 
Guard as meeting the requirements of 
this section. 

(b) Each unit that has a manual 
approved before June 4.1987, must have 
a manual that meets the requirements of 
this section by July 1,1989. 

(c) The operating manual must be 
available to. and written in a manner 
that is easily understood by, the unit s 
operating personnel and include the 
following: 

(1) A table of contents and general 
index. 

(2) A general description of the unit, 
including major dimensions, tonnages, 
dry bulk capacities, damage stability 
standard to which designed, hook load 
capacity, rotary table capacity, set back 
load capacity, drilling derrick capacity, 
and the identification, the maximum 
deadweight in pounds and kilograms, 
and the rotor size in feet and meters of 
the helicopter use for the design of the 
helicopter deck. 

(3) Limiting design data for each mode 
of operation, including draft, air gap, 
wave height, wave period, wind, current, 
temperature, and other environmental 
factors. 

(4) Instructions on the use of the 
stability data. 

(5) Lightweight data with a 
comprehensive listing of the inclusions 
and exclusions of semi-permanent 
equipment, together with guidance for 
the routine recording of lightweight 
alterations. 

(6) Information identifying the type, 
location, and quantities of permanent 
ballast 

(7) Hydrostatic curves or tables. 

(8) The maximum allowable deck 
loadings either listed or shown on a 
plan. 

(9) A capacity plan showing the 
capacities and the vertical, longitudinal, 
and transverse centers of gravity of 
tanks and bulk material stowage spaces. 

(10) Tank sounding tables or curves 
showing capacities, the vertical, 
longitudinal, and transverse centers of 
gravity in graduated intervals, and the 
free surface data of each tank. 

(11) Stability information setting forth 
the maximum allowable height of the 
center of gravity in relation to draft 


data, displacement, and other applicable 
parameters unique to the design of the 
unit to determine compliance with the 
intact and damage stability criteria. 

(12) Examples of loading conditions 
for each mode of operation and 
instructions for developing other 
acceptable loading conditions. 

(13) Information concerning the use of 
any special crossflooding fitting for each 
operating condition which, if damage 
occurs, may require crossflooding for 
survival (surface units only) and the 
location of any value that may require 
closure to prevent progressive flooding 
(all units). 

(14) Guidance for preparing the unit 
for the passage of a severe storm and 
the specific actions and approximate 
length of time to complete them or to 
attain a designated level of 
preparedness. 

(15) Guidance for operating the unit 
while changing its mode of operation 
and for preparing the unit to make a 
move and, for self-elevating units in the 
transit mode, information for preparing 
the unit to avoid structural damage 
during heavy weather, including the 
positioning and securing of legs, 
cantilever structures, and heavy cargo 
or large equipment which might shift 
position. 

(16) A description of any inherent 
operational limitations for each mode of 
operation and for each change in mode 
of operation. 

(17) Guidance for the person in charge 
to determine the cause of unexpected 
list and trim before taking corrective 
action. 

(18) For column stabilized units, a 
description, a schematic diagram, and 
guidance for the operation of the ballast 
system and of the alternate means of 
ballast system operation, together with a 
description of their limitations, such as 
pump capacities at various angles of 
heel and trim. 

(19) A description, a schematic 
diagram, and guidance for the operation 
of the bilge system and of the alternate 
means of bilge system operation, 
together with a description of their 
limitations, such as spaces not 
connected to the bilge system. 

(20) General arrangement plans 
showing the location of: Watertight and 
weathertight compartments, and 
openings in the hull and structure; vents, 
closures, and mechanical, ventilating, 
and electrical emergency shutdowns; 
flooding alarms and Are and gas 
detectors; and access to different 
compartments and decks. 

(21) A list of emergency shutdowns 
and guidance on restarting all 
mechanical, ventilating, and electrical 
equipment after activation of the 
emergency shutdowns. 


(22) Procedures for evacuating 
personnel from the unit. 

(23) A plan showing the hazardous 
locations described in § 111.105-33 of 
this chapter. 

(24) A schematic diagram of the 
emergency power system. 

(Approved by the Office of Management 
and Budget under control number 2115-0505) 

PART 170—STABILITY 
REQUIREMENTS FOR ALL INSPECTED 
VESSELS 

5. The authority citation for Part 170 is 
revised to read as follows: 

Authority: 43 U.S.C. 1333: 48 U.S.C. 3306. 
3703; 46 App. U.S.C. 86. 68a: E.0.12234, 45 FR 
58801; 49 CFR 1.46. 

6. Paragraph (a) of § 170.110 is revised 
to read as follows: 

§170.110 Stability booklet. 

(a) Except as provided in paragraph 
(e) of this section, a stability booklet 
must be prepared for each vessel, except 
for mobile offshore drilling units subject 
to the operating manual requirements of 
§ 109.121 of this chapter. 
***** 

§ 170.130 [Removed] 

7. Section 170.130, Operating 
information for a mobile offshore 
drilling unit, is removed. 

PART 174—SPECIAL RULES 
PERTAINING TO SPECIFIC VESSEL 
TYPES 

8. The authority citation for Part 174 is 
revised to read as follows and all 
subpart authority citations are removed: 

Authority: 43 U.S.C. 1333; 48 U.S.C. 3306. 
3703; 46 App. U.S.C. 86, 88a; E.0.12234, 45 FR 
58801; 49 CFR 1.48. Sections 174.150 through 
174.170 also issued under 42 U.S.C. 9118. 9119, 
9153. 

9. Paragraph (d) of § 174.045 is revised 
to read as follows: 

§ 174.045 Intact stability requirements. 
***** 

(d) Each unit must be designed so that 
it can be changed from each of its 
normal operating conditions to a severe 
storm condition within a minimum 
period of time consistent with the 
operating manual required in § 109.121 
of this chapter. 

***** 

February 28,1987. 

J.W. Kime, 

Rear Admiral. U.S. Coast Guard. Chief, Office 
of Marine Safety. Security and Environmental 
Protection. 

[FR Doc. 87-4724 Filed 3-5-87; 8:45 am] 

BILLING CODE 4910-14-44 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 912 

Grapefruit Grown in the Indian River 
District in Florida; Order Directing 
Referendum Be Conducted; 
Determination of Representative 
Period for Voter Eligibility; and 
Designation of Referendum Agents To 
Conduct the Referendum 

agency: Agricultural Marketing Service, 
USDA. 

action: Referendum order. 

summary: This document directs that a 
referendum be conducted among 
growers of Indian River grapefruit 
grown in Florida to determine whether 
they favor continuance of the marketing 
order program. 

dates: Referendum period March 23 
through April 17.1987. 

FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, F&V, AMS, 
USDA. Washington. DC 20250, 
telephone (202) 447-5697. 
SUPPLEMENTARY information: Pursuant 
to Order No. 912, as amended (7 CFR 
Part 912), and the applicable provisions 
of the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 
through 674), it is hereby directed that a 
referendum be conducted within the 
period March 23 through April 17,1987. 
among the growers who, during the 
period August 1,1985, through July 31, 
1986 (which period is hereby determined 
to be a representative period for the 
purposes of such referendum), were 
engaged, in the State of Florida, in the 
production of grapefruit covered by the 
said amended marketing agreement and 
order for market in fresh form to 
ascertain whether continuance of the 
said amended marketing order is 
favored by the growers. 

The Secretary of Agriculture has 
determined that continuance referenda 
are an effective means for ascertaining 


whether growers favor continuation of 
marketing order programs. The 
Secretary would consider termination of 
the order if less than two-thirds of the 
growers of Indian River grapefruit voting 
in the referendum and growers of less 
than two-thirds of the volume of such 
fruit represented in the referendum 
favor continuance. However, in 
evaluating the merits of continuance 
versus termination, the Secretary will 
not only consider the results of the 
continuance referendum but also other 
relevant information concerning the 
operation of the order and the relative 
benefits and disdvantages to producers, 
handlers, and consumers in order to 
determine whether continued operation 
of the order would tend to effectuate the 
declared policy of the Act. 

In any event, section 8c(16)(B) of the 
Act requires the Secretary to terminate 
an order whenever the Secretary finds 
that a majority of all growers favor 
termination, and such majority produced 
for market more than 50 percent of the 
commodity covered by such order. 

John R. Toth, Southeast Marketing 
Field Office, Fruit and Vegetable 
Division, AMS, USDA. Florida Citrus 
Building, P.O. Box 2276, Winter Haven, 
Florida 33883-2276, and Jacquelyn R. 
Schlatter, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division. AMS, USDA. 
Washington, DC 20250, are hereby 
designated as referendum agents of the 
Secretary of Agriculture to conduct such 
referendum. The procedure applicable to 
the referendum shall be the “Procedure 
for the Conduct of Referenda in 
Connection with Marketing Orders for 
Fruits, Vegetables, and Nuts Pursuant to 
the Agricultural Marketing Agreement 
Act of 1937, as amended" (7 CFR 900.400 
et seq.). 

Copies of the texts of the aforesaid 
amended marketing order may be 
examined in the offices of the 
referendum agents or of the Director, 
Fruit and Vegetable Division. 
Agricultural Marketing Service, U.S. 
Department of Agriculture. Washington. 
DC 20250. 

Ballots to be cast in the referendum 
may be obtained from the referendum 
agents and from their appointees. 

Authority: Agricultural Marketing 
Agreement Act of 1937, as amended, secs. 1- 
19. 48 Stat. 31. as amended; 7 U.S.C. 601-674. 


Dated: March 3,1987 
Kenneth A. Gilles, 

Assistant Secretary' for Marketing and 
Inspection Services. 

|FR Doc. 87-4765 Filed 3-5-87; 8:45 am| 
BILLING CODE 34KWTC-M 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 50 

Licensing of Nuclear Power Plants 
Where State and/or Local 
Governments Decline To Cooperate in 
Offsite Emergency Planning 

agency: Nuclear Regulatory 

Commission. 

action: Proposed rule. 

summary: The Nuclear Regulatory 
Commission is considering whether to 
amend its rules regarding offsite 
emergency planning at nuclear power 
plant sites. The amendment being 
considered would, in limited 
circumstances, allow the issuance of a 
full-power operating license even if the 
utility cannot meet all of NRC’s current 
emergency planning requirements when, 
contrary to the Commission’s 
expectations when its emergency 
planning rules were issued, there is a 
lack of cooperation by State and/or 
local goverments in the development or 
implementation of offsite emergency 
plans. The Commission believes that 
adequate assurance of public health and 
safety can be achieved with this 
approach. 

date: Comment period expires May 5, 
1987. 

Comments received after this date 
will be considered if it is practicable to 
do so. but assurance of consideration 
can be given only for comments filed on 
or before this date. 

addresses: Submit written comments 
to; Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
ATTN: Docketing and Service Branch. 
Deliver comments to: Room 1121,1717 H 
Street, NW., Washington, DC, between 
8:15 a.m. and 5:00 p.m. weekdays. 
Examine comments received at: NRC 
Public Document Room. 1717 H Street, 
NW.. Washigton, DC. 

FOR FURTHER INFORMATION CONTACT: 
Peter G. Crane, Office of the General 
Counsel, U.S. Nuclear Regulatory 
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Commission, Washington, DC 20555 
Telephone: (202) 634-1465. 
SUPPLEMENTARY INFORMATION: In 
August of 1980, the Commission 
promulgated revised regulations 
governing emergency planning and 
preparedness at nuclear power plant 
sites (see 10 CFR 50.47 and 10 CFR Part 
50, Appendix E). The need for 
improvements had been demonstrated 
by the inadequate offsite response to the 
accident at the Three Mile Island plant 
in March of 1979. Among other things, 
these regulations envisioned the 
development of offsite emergency plans 
with the cooperation of State and local 
governments in the vicinity of the 
reactor site. 

The Commission’s judgment that the 
new requirements were a reasonable 
exercise of Commission authority was 
premised in part on the Commission’s 
belief that State and local governments 
would cooperate in the development 
and implementation of offsite plans. 
Thus, in response to comments that the 
proposed new emergency planning rules 
would vest State and local governments 
with de facto veto authority over plant 
operation, the Commission responded 
that ”[t]he Commission believes, based 
on the record created by the public 
workshops, that State and local officials 
as partners in this undertaking will 
endeavor to provide fully for public 
protection.” 

In the years since 1980, offsite 
emergency plans have been completed 
and successfully exercised at nearly 
every nuclear power plant site in the 
United States. In few cases, however. 
State or local governments have not 
developed an offsite emergency plan of 
their own or cooperated with the utility 
in developing one. This lack of 
cooperation has even occurred after the 
affected plant was substantially 
constructed. 

Existing regulations do not on their 
face require operation license denial 
where State or local governments do not 
cooperate in emergency planning. 

Rather, they permit the Commission to 
issue an operating license despite 
deficiencies in emergency planning, 
provided the deficiencies are "not 
significant,” or that there are "adequate 
interim compensating actions” (see 10 
CFR 50.47(c)(1) and (2)). However, the 
existing regulations also provide as a 
basic standard in all cases that “no 
operating license . . . will be issued 
[for a power reactor) unless a finding is 
made that there is reasonable assurance 
that adequate protective measure can 
and will be taken in the event of a 
radiological emergency.” Long Island 
Lighting Company (Shoreham Nuclear 


Power Station), CLI-86-13, 24 NRC 22 
(1986). The absence of State and local 
governmental cooperation makes it 
more difficult for utility applicants to 
demonstrate compliance with the basic 
emergency planning standard, especially 
that part of the standard which requires 
reasonable assurance that adequate 
protective measures "will be taken.” 

This is especially onerous where a 
utility is powerless under applicable 
State or local law to itself implement all 
aspects of an offsite plan. Thus, in 
actual practice, under the Commission’s 
existing rules State or local governments 
may possibly veto full-power operation, 
even after the plant has been 
substantially completed, by choosing 
not to cooperate. 

As indicated above, when the 
Commission’s emergency planning 
requirements were upgraded in August 
of 1980, the Commission believed that 
all affected State and local governments 
would continue to cooperate in 
emergency planning throughout the life 
of the license. In the rulemaking 
initiated by today's notice, the 
Commission is considering explicitly 
what regulatory approach it should 
follow in the future in the event that, 
contrary to the expectation in August of 
1980, a State or local government 
declines to cooperate in the 
development or implementation of an 
offsite emergency plan for whatever 
reason and, as a result, the Commission 
may have difficulty finding, as required 
by existing regulations, that there is 
reasonable assurance that adequate 
protective measures can and will be 
taken in the event of a radiological 
emergency. 

Any consideration of possible changes 
in the Commission's emergency planning 
requirements must recognize one central 
and salient fact: That such a change 
would not alter the Commission’s 
paramount obligation to assure public 
health and safety. For each license 
application, the Commission would 
remain obligated to determine that there 
is reasonable assurance that the public 
health and safety will be adequately 
protected. If the Commission, for 
whatever reason, cannot find that the 
statutory standard has been met, then 
the license cannot be issued. 

In particular, the Commission is 
considering two options. The first option 
would be to leave the existing 
regulations unchanged. This option 
provides one method to assure that 
offsite emergency plans will be 
adequate. However, this option depends 
on the continued cooperation of State 
and local governments in emergency 
planning and preparedness. The option 


has severe non-safety consequences 
where States and local governments 
choose not to cooperate, especially after 
a plant has been substantially 
constructed. Significant policy questions 
of equity and fairness are presented 
where a utility has substantially 
completed construction and committed 
substantial resources to a nuclear plant 
and then, after it is far too late 
realistically for the utility to reverse 
course, the State or local government 
opposes the plant by non-cooperation in 
offsite emergency planning. A forced 
abandonment of a completed nuclear 
plant for which billions for dollars have 
been invested also poses obvious 
serious financial consequences to the 
utility, ratepayers and taxpayers. 

Finally, at least in situations where non¬ 
cooperation in offsite emergency 
planning is motivated by safety issues, 
vesting State or local governments with 
de facto veto authority over full-power 
operation is inconsistent with the 
fundamental thrust of the Atomic Energy 
Act whereby the Commission is given 
exclusive de jure authority to license 
nuclear power plants and to impose 
radiological safety requirements for 
their construction and operation. 

The second option under 
consideration by this rulemaking would 
be an amendment to the Commission’s 
emergency planning regulations which 
would provide more flexibility than do 
the existing regulations to deal with the 
circumstance of non-cooperation. The 
essence of this option would be a new 
subsection (e) of 10 CFR 50.47 to read as 
follows: 

(e) The Commission may issue a full power 
operating license for a facility 
notwithstanding non-compliance with other 
requirements of this section and 10 CFR Part 
50, Appendix E is non-compliance arises 
substantially from a lack of participation in 
the development or implementation of offsite 
emergency planning by a State or local 
government, and if the applicant 
demonstrates to the Commission’s 
satisfaction that: (1) The non-compliance 
could be remedied, or adequately 
compensated for. by reasonable State or local 
governmental cooperation: (2) applicant has 
made a good faith and sustained effort to 
obtain the cooperation of the necessary 
governments; (3) applicants offsite emergency 
plan includes effective measures to 
compensate for the lack of cooperation which 
are reasonable and achievable under the 
circumstances and which take into account a 
likely State or local response to an actual 
emergency; and (4) applicant has provided 
copies of the offsite plan to all governments 
which would have otherwise participated in 
its preparation or implementation and has 
assured them that it stands ready to 
cooperate should they change their position. 
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If this option were adopted, the 
Commission expects that an 
adjudicatory record would need to be 
developed to substantiate a utility’s 
claims that the preconditions for 
operation are fulfilled if any interested 
person or affected State or local 
government claims, with reasonable 
specificity and basis, that they are not 
fulfilled. Moreover, the Commission 
emphasizes that it would not be possible 
under this option to license a plant for 
full power operation unless the 
applicant demonstrates that adequate 
offsite emergency planning is achievable 
and all other aspects of the foregoing 
criteria are satisfied. This rulemaking is 
intended only to address non- 
cooperation by responsible State or 
local governments; it does not provide a 
remedy or excuse for other offsite 
emergency planning problems. 

The additional flexibility provided by 
such a rule would obviously minimize 
the consequences from the lack of 
governmental cooperation in the 
development or implemenlion of offsite 
emergency plans. The more important 
and difficult question is whether or to 
what extent these non-safety 
consequences should be a matter of 
concern to the Commission in setting 
pre-licensing emergency planning 
requirements. 

The Commission believes that the 
1980 rule and the Commission’s 
explanation of the basis and purpose for 
the 1980 rule in the rule preamble (45 FR 
55402. August 19,1980) reflect 
inconsistent concepts as to the proper 
place of offsite emergency planning and 
non-safety costs in the NRC safety 
licensing program. On the one hand, the 
Commission stated that the new 
requirements, as well as proper sitting 
and engineered safety features, were 
reeded to protect public health and 
safety. Taken in isolation, these 
statements can be read as evidencing a 
Commission decision that emergency 
planning and preparedness as provided 
in those revised rules were to be treated 
as measures essential to safe operation 
of nuclear facilities and therefore to be 
imposed rigorously without regard to 
equity or cost. 

On the other hand, the Commission 
rejected an option in the rulemaking that 
could have lead to automatic plant 
shutdown if adequate plans were not 
filed because of commenters’ concerns 
about “unnecessarily harsh economic 
and social consequences to State and 
local governments, utilities, and the 
public." Operating plants were given 
very substantial grace periods to come 
into compliance before shutdown would 
be considered or ordered. These 


provisions are not consistent with the 
concept that emergency planning and 
preparedness are as important to safety 
as such engineered safeguards as 
reactor containments or emergency core 
cooling systems. The Commission does 
not ordinarily permit any extended 
grace period for a large power reactor to 
operate without these safeguards, or 
allow a plant to operate for a significant 
period without these safeguards because 
of “harsh economic and social 
consequences." Rather, these provisions 
reflect a different concept—that 
adequate emergency planning and 
preparedness are needed and important, 
but that they represent an additional 
level of public protection that comes 
into play only after all of the other 
safety requirements for proper plant 
design, quality construction, and careful, 
disciplined operation have been 
considered, and that therefore some 
regulatory flexibility is warranted and 
the costs associated with alternative 
approaches may be taken into account. 

The second more flexible emergency 
planning concept or approach is also 
reflected in consistent and repeated 
Commission pronouncement that the 
fundamental philosophy or approach of 
emergency planning is to assure 
reasonable and achievable dose 
reduction should an accident occur. E.g., 
Long Island Lighting Company 
(Shoreham Nuclear Power Station), 
supra ; Southern California Edison 
Company (San Onofre). CL1-83-10,17 
NRC 528, 533 (198). The existing 
emergency planning regulations does 
not require that plana achieve any pre- 
established minimum dose savings in 
the event of an accident. For example, 
approved emergency plans with full 
State and local governmental 
cooperation have highly variable 
evacuation time estimates ranging from 
several hours to over ten hours and the 
projected dose savings for such plans 
would vary widely. Thus the regulation 
is inherently variable in effect and there 
are no bright-line, mandatory minimum 
projected dose savings or evacuation 
time limites which could be viewed as 
performance standards for emergency 
plans in the existing regulation. 
Moreover, the dose savings achieved by 
implementation of an emergency plan 
under adverse conditions, e.g., during or 
following heavy snow, could be 
substantially less than under perfect 
conditions. This variability is consistent 
with a concept or approach to 
emergency planning and preparedness 
that is flexible rather than rigid. 

In the Commission’s view, the narrow 
circumstance of non-cooperation by a 
Stale or local government in emergency 


planning and preparedness addressed 
by this rule requires the Commission to 
resolve, for the future, which of the two 
underlying emergency planning 
approaches it should follow: a relatively 
inflexible one, that will require adequate 
planning and preparedness with little or 
no concern for fairness or cost; or a 
more flexible one that focuses on what 
kind of accident mitigation (dose 
reduction to the public in the event of an 
accident) can be reasonably and 
feasibly accomplished, considering all of 
the circumstances. If sound safety 
regulation requires the former, then no 
rule change is warranted. If the latter, 
then a change would be in order for, if 
the fundamental philosophy or approach 
of emergency planning is reasonable 
and achievable dose reduction, this may 
properly be understood in the sense of 
what is reasonable and feasible for the 
utility to accomplish under all of the 
circumstances, including matters which 
are completely beyond the utility’s 
control. 

In the one licensing case to date in 
which this matter of basic emergency 
planning philosophy or approach has 
been considered, the Commission has 
taken the view that under the existing 
regulations an adequate plan must 
achieve dose reductions in the event of 
an accident that are generally 
comparable with what might be 
accomplished with governmental 
cooperation. Long Island Lighting 
Company, supra. But. as the above 
discussion makes clear, another 
regulatory approach is possible which is 
set out with option 2, and which focuses 
on what is prudent and achievable dose 
reduction taking into account lack of 
governmental cooperation. As noted 
earlier, the standards in our existing 
regulations contemplated governmental 
cooperation in offsite emergency 
planning and preparedness. 

The types of measures, in addition to 
those normally provided by the licensee, 
to compensate for the lack of 
cooperation in planning by State and 
local governments would include: 

(1) Added plans and procedures 
detailing compensating measures; 

(2) Added personnel to accompany 
and advise State and local officials in an 
actual emergency; 

(3) Facilities and equipment including 
vehicles, radios, telephone and radiation 
monitors as required by the plan; 

(4) Special training for personnel 
implementing compensating measures; 

(5) Arrangements including formalized 
agreements and contracts for supporting 
services; 

(6) Close communication with 
members of the public in the emergency 
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planning zone (EPZ) to keep them 
informed of the status and provisions for 
response; 

(7) Providing periodic notification of 
State and local government personnel of 
the details of the compensatory 
measures included in the plan, the 
arrangements included for their 
involvement in the event of a real 
emergency, and the availability of 
training; and 

(8) Offsite exercises that demonstrate 
implementation of the plan of the extent 
feasible. 

Comments are requested on these 
alternative approaches to emergency 
planning. The rule changes in option 2 
are not dependent in any way on new 
information about nuclear plant 
accident source terms, probabilistic risk 
assessments, or scientific studies of the 
risk reduction potential of emergency 
planning. 1 The option would be based 
on the consideration of what should be 
the appropriate underlying philosophy 
or approach to emergency planning as a 
prelicensing regulatory requirement—a 
consideration which is prompted by the 
change in circumstances which have 
been experienced since the regulations 
were promulgated in 1980, i.e., the 
phenomenon, not then expected, of State 
and local governments, refusing to 
cooperate in emergency planning. 

The practical effects of Commission 
adoption of option two—a rule change— 
are difficult to estimate, but the 
Commission believes that the level of 
public protection associated with option 
two would not be significantly different 
from that provided by the current 
regulations. First, if a plant began 
operation under the circumstances 
permitted by the proposed regulation 
change, and all administrative and 
judicial remedies available to plant 
opponents have been exhausted, it 
seems reasonable to expect that the 
governments involved more likely than 
not would change their position and 
cooperate in planning. The governments 
or others may dispute whether planning 
is adequate, but it would seem fairly 
indisputable that the adequacy of a plan 
with cooperation will be enhanced 
relative to a utility-sponsored plan 
without it. In these circumstances, the 
governments and the citizens they 


1 If in the future nuclear plant designs are 
Proposed which offer greater protection of the 
public health and safety than do current designs, 
then additional rulemaking may be appropriate 
which examines the need for emergency planning in 
consideration of the reduced overall risk to the 
public. In this rulemaking, however, no assumptions 
are necessarily being made regarding possibly 
improved plant designs or operations since 1980 
when the new emergency planning regulations were 
issued. 


represent would have much to gain and 
nothing to lose from cooperation. 

Second, the Commission believes that 
State and local governments which have 
not cooperated in planning will carry 
out their traditional public health and 
safety roles and would therefore 
respond to an accident. It is reasonable 
to expect that this response would 
follow a comprehensive utility plan. 

Third, the likelihood that State and 
local governments would cooperate may 
be bolstered by Title III of the Superfund 
Amendments and Reauthorization Act 
of 1986, which requires States to 
establish State emergency response 
commissions. The planning and 
notification requirements enacted in that 
Act are based on the same philosophy 
adopted by the Commission In its own 
emergency planning regulations. In fact, 
EPA’s Chemical Emergency 
Preparedness Program is compatible in 
many respects with the Commission’s 
emergency response program, and EPA’s 
Interim Guidance issued in November 
1985 (revision 1) specifically cross- 
references Commission and FEMA 
guidance on radiological emergency 
response. (It should be noted, however, 
that the Superfund amendments do not 
require that industrial facilities cease 
operation if a State refuses to establish 
the required State organization.) Since 
the Superfund amendments require 
States to establish emergency response 
organizations, a change is posture 
regarding cooperation in emergency 
planning for nuclear power plants may 
entail only small additional 
commitments of government resources. 

Moreover, since it will have been 
established that adequate planning is 
achievable, and a utility plan will have 
been required which will include 
provisions for possible State and local 
cooperation in the event of an accident, 
any interim period after commencement 
of plant operation during which non¬ 
cooperating governments may re¬ 
evaluate their position may be short. 

The time period is, moreover, largely 
under the control of the governments. 

Not only may the governments 
accelerate their efforts to develop an 
improved plan once the plant is 
licensed, but should the option 2 rule 
change be adopted by the Commission, 
it may be reasonable for State or local 
governments which oppose plant 
operation to develop adequate 
contingent emergency plans that would 
only come into play should the plant be 
licensed over their objection. 

Since an offsite plan developed 
without State or local cooperation is not 
likely to be fully exercised, it is 
necessary in conjunction with option 2 


to amend Section F of 10 CFR Part 50, 
Appendix E, which currently requires 
that the offsite plan be fully exercised 
binennially. 

The pendency of this proposal is not 
intended to affect any ongoing reviews 
or hearings of emergency planning 
issues under existing regulations, 
including 10 CFR 50.12. 

The Commission is currently pursuing 
the feasibility of additional changes to 
emergency planning requirements based 
on the source term and severe accident 
programs. The proposal made in this 
notice is not based on either of these 
programs. 

Backfit Analysis 

This amendment does not impose any 
new requirements on production or 
utilization facilities; it only provides an 
alternative method to meet the 
Commission’s emergency planning 
regulations. The amendment therefore is 
not a backfit under 10 CFR 50.109 and a 
backfit analysis is not required. 

Paperwork Reduction Act Statement 

This proposed rule amends 
information collection requirements that 
are subject to the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.). This 
rule is being submitted to the Office of 
Management and Budget for review and 
approval of the paperwork 
requirements. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this rule 
will not have a significant economic 
impact upon a substantial number of 
small entities. The proposed rule applies 
only to nuclear power plant licensees 
which are electric utility companies 
dominant in their service areas. These 
licensees are not ’’small entities” as set 
forth in the Regulatory Flexibility Act 
and do not meet the small business size 
standards set forth in Small Business 
Administration regulations in 13 CFR 
Part 121. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information. Fire 
protection, Incorporation by reference, 
Intergovernmental relations. Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

Environmental Assessment and Finding 
of No Significant Environmental Impact 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
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Commission’s regulations in Subpart A 
of 10 CFR Part 51. that this rule is not a 
major Federal action significantly 
affecting the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. The Commission has prepared, 
in support of this Finding, an 
environmental assessment which is 
available for inspection and copying, for 
a fee, at the NRC Public Document 
Room, 1717 H Street, NW., Washington, 
DC. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for this regulation. 
This analysis further examines the costs 
and benefits of the proposed action and 
the alternatives considered by the 
Commission. The analysis is available 
for inspection and copying, for a fee, at 
the NRC Public Document Room, 1717 H 
Street, NW., Washington. DC. 

For the reasons set out in the 
preamble, and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the 
Commission is considering whether it 
should adopt the following amendments 
to 10 CFR Part 5Ch 

PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

1. The authority citation for Part 50 
continues to read as follows: 

Authority: Secs. 102,103, 104, 105,161,182, 
183, 186.189. 68 Stat. 936, 937, 938, 948, 953, 
954. 955. 956, as amended, sec. 234. 83 Stat. 
1244. as amended (42 U.S.C. 2132, 2133. 2134. 
2135. 2201, 2232. 2233. 2236, 2239. 2282); secs. 
201. as amended. 202. 206, 88 Stat. 1242, as 
amended. 1244,1246 (42 U.S.C. 5841. 5842, 
5846). 

Section 50.7 also issued under Pub. L. 95- 
601. sec. 10. 92 Stat. 2951 (42 U.S.C. 5851). 
Section 50.10 also issued under secs. 101,185, 
68 Stat. 936. 955, as amended (42 U.S.C. 2131, 
2235); sec. 102, Pub. L. 91-190. 83 Stat. 853 (42 
U.S.C. 4332). Sections 50.23, 50.35, 50.55, 50.56 
also issued under sec. 185. 68 Stat. 955 (42 
U.S.C. 2235). Sections 50.33a. 50.55a and 
Appendix Q also issued under sec. 102. Pub. 

L 91-190. 83 Stat. 853 (42 U.S.C. 4332). 

Sections 50.34 and 50.54 also issued under 
sec. 204. 88 Stat. 1245 (42 U.S.C. 5844). 

Sections 50.58, 50.91 and 50.92 also issued 
under Pub. L 97-415, 96 Stat. 2073 (42 U.S.C. 
2239). Section 50.78 also issued under sec. 

122, 68 Stat. 939 (42 U.S.C. 2152). Sections 
50.80 through 50.81 also issued under sec. 184, 
68 Stat. 954, as amended (42 U.S.C. 2234). 
Section 50.103 also issued under sec. 108. 68 
Stat. 939. as amended (42 U.S.C. 2138). 
Appendix F also issued under sec. 187. 68 
Stat. 955 (42 U.S.C. 2237). 

For the purposes of sec. 223. 68 Stat. 958. as 
amended (42 U.S.C. 2273), §5 50.10 (a), (b). 
and (c). 50.44, 50.48, 50.48, 50.54, and 50.80(a) 


are issued under sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); §5 50.10 (b) and 
(c) and 50.54 are issued under sec. 161i. 68 
Stat. 949, as amended (42 U.S.C. 2201 (i)); and 
§§ 50.47(e). 50.55(e), 50.59(b), 50.70, 50.71. 
50.72, 50.73, and 50.78 are issued under sec. 
161o, 68 Stat. 950. as amended (42 U.S.C. 
2201(o)). 

2. Section 50.47 is amended by adding 
a new paragraph (e) to read as follows: 

§ 50.47 Emergency plans. 

• * * * # 

(e) The Commission may issue a full 
power operating license for a facility 
notwithstanding non-compliance with 
other requirements of this section and 10 
CFR Part 50, Appendix E if non- 
compliance arises substantially from a 
lack of participation in the development 
or implementation of offsite emergency 
planning by a State or local government, 
and if the applicant demonstrates to the 
Commission’s satisfaction that: 

(1) The non-compliance could be 
remedied, or adequately compensated 
for by reasonable State or local 
governmental cooperation; 

(2) Applicant has made a good faith 
and sustained effort to obtain the 
cooperation of the necessary 
governments; 

(3) Applicant’s offsite emergency plan 
includes effective measures to 
compensate for the lack of cooperation 
which are reasonable and achievable 
under the circumstances and which take 
into account a likely State or local 
response to an actual emergency; and 

(4) Applicant has provided copies of 
the offsite plan to all governments which 
would have otherwise participated in its 
preparation or implementation and has 
assured them that it stands ready to 
cooperate should they change their 
position. 

3. In Appendix E. section F is 
amended by adding a new paragraph 6 
to read as follows: 

Appendix E.—Emergency Planning and 
Preparedness for Production and Utilization 
Facilities 


F. Training * * * 

6. Offsite governmental participation in an 
exercise is not required to the extent an 
applicant or licensee relies upon 10 CFR 
50.47(e). In such cases, an exercise with 
particiaption by the applicant or licensee and 
other cooperating governmental entities 
shall be held. 

* * • « t 

The separate views of Commissioner 
Asselstine follow. 

Dated at Washington, DC. this 2nd day of 
March, 1987. 


For the Nuclear Regulatory Commission. 
Samuel). Chi Ik. 

Secretary of the Commission. 

Separate Views of Commissioner 
Asselstine 

Emergency planning is essential to 
protect public health and safety, and tHe 
active participation of state and local 
governments in the planning process is 
fundamental to adequate emergency 
planning. These are the lessons we 
learned from the Three Mile Island 
accident, and this is the reason the 
Commission promulgated its emergency 
planning rules in 1980. However, these 
lessons seem to have been forgotten by 
the present Commission. In proposing 
this rule change, the Commission takes a 
step back in time to 1978 when 
emergency planning was relegated to a 
position of secondary importance 
because it was thought to be unlikely to 
ever be necessary. The Commission’s 
proposal allows licensing of a nuclear 
power plant where there is absolutely 
no State or local government 
participation in emergency planning. 

The Commission thereby undermines 
the very foundation upon which 
emergency planning is based. Further, 
the Commission substitutes for the 
requirements of the regulations a “best 
efforts” standard of protection. The 
Commission is thus willing to accept a 
level of protection of the public health 
and safety which is lower than that 
afforded by the Commission’s current 
regulations. I cannot support a rule 
which sanctions such an erosion of the 
Commission’s emergency planning 
requirements. 

Nor can 1 support the Commission’s 
stated justification for this change—that 
adhering to current safety standards for 
emergency planning might impose 
economic costs on the utilities in cases 
in which, absent state and local 
government participation, the 
Commission is unable to make the 
public health and safety findings 
required by our current regulations. 
These adverse economic consequences 
simply cannot serve as a valid basis for 
relaxing the Commission’s safety 
regulations and for abandoning the 
central elements of emergency planning. 
In the face of the experience of Three 
Mile Island and more recently at 
Chernobyl, the Commission should be 
seeking ways to strengthen our 
emergency planning requirements and to 
enhance state and local government 
preparedness to cope with a serious 
nuclear accident. That is one of the 
lessons of Chernobyl being learned by 
many European countries. 

Unfortunately, by its action in proposing 
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this rule, the Commission demonstrates 
that we in the United States are on the 
opposite course. 

1980 Emergency Planning Rule 

Prior to 1979 the Commission had 
concluded that siting of nuclear power 
plants coupled with the defense-in-depth 
approach to design of the plants was 
adequate to protect the public. The NRC 
considered the probability of an 
accident with offsite consequences to be 
so low as to make emergency planning 
unnecessary. As a result, there was little 
planning by state and local authorities 
to respond to an incident at a nuclear 
power plant. 

In March of 1979 there was an 
accident at the Three Mile Island plant 
in Pennsylvania. There had been little 
planning by the state and local 
governments responsible for dealing 
with the emergency, and the response 
was confused. There were no 
procedures for coordination among 
various governments; there were no 
clear lines of authority; there were no 
clear procedures for or means to 
disseminate information; there were no 
clear procedures for determining 
whether to take protective action or how 
to carry it out once it had been decided 
upon; and few if any of the other 
elements essential to an effective 
emergency response existed. Because of 
the disarray on the part of nearly 
everyone involved in the response to the 
TMI accident, people living in the area 
around the plant did not know what 
information was accurate and did not 
know whether it was safe to stay in the 
area or whether to leave. Most people 
simply did whatever they thought best. 

The Commission realized after this 
experience that improved advance 
planning was necessary to deal with 
similar situations in the future. The TMI 
accident made it clear that in the case of 
an emergency with a potential for 
significant offsite radiation releases 
there would be insufficient time during 
the course of an accident to make 
.irrangements to protect the people 
living around the plants. The 
Commission recognized that, even if 
there were no offsite releases, an 
accident could affect what the state and 
local governments did in an attempt to 
protect their citizens. For this reason, 
the Commission proposed a rule 
requiring, as a condition of licensing 
plants, that there be state and local 
emergency response plans sufficient to 
meet Commission requirements. (44 FR 
75167). The Commission expressly 
recognized that participation in planning 
by state and local authorities and 
coordination between the governments 
and the licensee was central to effective 


emergency planning. The Commission 
acknowledged that it s proposal to view 
emergency planning being as equivalent 
to, rather than secondary to, siting and 
design in public protection departed 
from the agency’s earlier approach to 
emergency planning. However, the 
Commission stated: 

The Commission's perspective was 
severely altered by the unexpected sequence 
of events that occurred at Three Mile Island. 
The accident showed clearly that the 
protection provided by siting and engineered 
safety features must be bolstered by the 
ability to take protective measures during the 
course of an accident. The accident also 
showed clearly that on-site conditions and 
actions, even if they do not cause significant 
off-site radiological consequences, will affect 
the way various State and local entities react 
to protect the public from dangers, real or 
imagined, associated with the accident. A 
conclusion the Commission draws from this 
is that in carrying out its statutory mandate 
to protect the public health and safety, the 
Commission must be in a position to know 
that off-site governmental plans have been 
reviewed and found adequate. The 
Commission finds that the public can be 
protected within the framework of the 
Atomic Energy Act only if additional 
attention is given to emergency response 
planning. (44 FR 75169). 

Thus, the Commission found that 
emergency planning was essential to 
protect the public and that state and 
local participation in emergency 
planning was central to adequate 
emergency preparedness. 

1987 Emergency Planning Rule 

The NRCa emergency planning rule 
has been in effect now for almost seven 
years. In general, it has worked well. 
State and local governments, the utilities 
and the Federal government have all 
worked together to develop emergency 
plans for most new and operating 
plants. However, there have been a few 
exceptions. The State and local 
governments responsible for emergency 
plans for two plants in particular have 
refused to submit emergency plans for 
approval or to participate in utility 
planning. These governments by 
refusing to participate are making it 
difficult, if not impossible, for the 
utilities to meet NRC requirements and 
to get licenses to operate their plants. 
This state of affairs has proven 
extremely frustrating for the 
Commission. The State and local 
government positions in these two cases 
have stretched out the licensing process 
for plants which the NRC Staff feels are 
otherwise safe to operate. The 
Commission’s proposed rule is an effort 
to break the logjam in these two 
“hostage” plant cases. 


The rule provides for an alternative to 
compliance with NRC requirements in 
those cases where the inability of the 
utility to meet the regulations is 
substantially the result of the failure of 
State and local governments to 
participate in the emergency planning 
process. The rule substitutes for 
compliance with the regulations a “best 
efforts’’ standard. The Commission may 
license a plant where there is no 
participation by State and local 
governments in emergency planning. 

The utility must instead submit its own 
plan for Commission approval. The 
utility must have tried to obtain 
governmental cooperation. The utility 
must have done the best it could in 
developing a plan and measures to 
compensate for lack of cooperation by 
government authorities given the 
circumstances and taking into account 
participation of the State and local 
governments in the case of an actual 
emergency. And, the utility must provide 
copies of the plan to responsible 
government entities. 

The Commission states that it 
believes this rule change will not 
signficantly alter the level of protection 
provided to the public for several 
reasons: (1) Once the rule goes into 
effect, non-participating governments 
are likely to drop their objections and 
begin to cooperate with emergency 
planning because they will not longer 
have any incentive to not cooperate. 

(2) State and local governments who 
have not participated in planning will 
carry out their responsibilities in the 
event of an actual emergency. 

(3) Title III of the 1986 Superfund 
Amendments make it more likely that 
State and local governments will 
participate. 

Unfortunately, the Commission’s 
assertions are either irrelevant, 
insufficient or based simply on wishful 
thinking. The Commission’s assertion 
that as a result of this proposed rule 
State and local governments will 
suddenly see the light, drop all of their 
objections and begin to cooperate seems 
to be based on not much more than 
wishful thinking. The Commission’s 
third argument relie9 on the Superfund 
Amendments which are largely 
irrelevant to the issues here. The mere 
fact that the States are required to 
establish emergency planning 
commissions to deal with planning for 
chemical plants and the like has little 
relevance to whether a State will give 
up its opposition to participating in site- 
specific emergency planning for a 
nuclear power plant. In fact, if anything, 
the Superfund Amendments cut against 
the Commission’s argument. The 
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amendments demonstrate Congress’ 
belief that State and local participation 
in emergency planning is essential. The 
Commission’s second argument is its 
realism argument which is developed in 
more detail in the Shoreham decision. 
Long Island Lighting Company 
(Shoreham Nuclear Power Station, Unit 
1). CL1-86-13, 24 NRC 22 (1986). 
Basically the theory is that, even if 
States and localities are refusing to 
participate in the planning process, in 
the event of an actual emergency they 
will carry out their responsibilities and 
for lack of a better course will use the 
utility’s plan. The Commission found in 
Shoreham that such an ad hoc response 
by the governments could be sufficient 
to protect the public. 

In assuming that the governments will 
in fact particiate and that they will use 
the utility plan as a basis for their 
response to an emergency, the 
Commission once again enters the realm 
of wishful thinking. 1 There is little, if 
anything, to support this belief. Even if 
we accept the Commission’s 
assumption, an ad hoc response by the 
responsible government officials is 
simply inconsistent with the 
fundamental precepts of emergency 
planning and clearly cannot provide the 
same level of protection as a plan with 
full cooperation would. An ad hoc 
response means that there will be no 
preplanning by the governments. 
Officials will be forced either to 
improvise during an accident (something 
which we know did not work at TMI) or 
to attempt to carry out a plan with 
which they are not familiar. They will 
not have been trained in the elements of 
the plan or their responsibilities, and 
they certainly will not have rehearsed 
their roles. 

Emergency plans are very 
complicated. They must be in order to 
anticipate the many different situations 
that might occur during an accident and 
plan for them. Everyone must be 
familiar with the plan and his or her 
responsibilities if these plans are to 
work smoothly. Thus training and 
rehearsal are essential, and the 
Commission’s regulations recognize this. 
If a particular government has not 
participated in advance planning, none 
of these fundamental preparatory steps 
will have been taken, and the 
governmental response will be less 
effective. 

Another element essential to an 
effective and efficient emergency 
response is that the local populace must 
have confidence in the plan and in those 


1 If the governments do not participate, some 
utilities may not have the legal authority to carry 
out parts of their plans. 


implementing it. The people must 
believe that they are being kept 
accurately informed and that those 
implementing the plan know what they 
are doing. Otherwise, they are likely to 
ignore instructions and do what they 
think best to protect themselves and 
their families. An off-the-cuff emergency 
response like that approved by the 
Commission in this rule in unlikely to 
engender the confidence necessary to 
ensure that the plan really works 
adequately. 

The proposed rule might be less 
objectionable if it required the 
Commission to find that reliance only on 
a utility plan with no State and local 
participation would in fact provide a 
level of protection to the public which is 
equivalent to an emergency 
preparedness plan with full cooperation. 
It does not even do that. Under this 
proposal, whether there is adequate 
protection will be determined based on 
what the utility can reasonably 
accomplish given the lack of government 
cooperation—a “best efforts” standard. 2 
This means that a plant may be licensed 
with the core of emergency planning 
missing, with a less coordinated 
response than would normally be 
possible, and where some protective 
actions might no longer be available. 

The Commission is willing to accept this 
reduction in the level of protection of the 
public. 

Rationale for Proposed Rule 

What justification does the 
Commission provide for its willingness 
to accept a lower standard of public 
protection? The Commission asserts that 
the proposed rule is necessary to put 
emergency planning back into its proper 
place in the regulatory scheme. The 
Commission decision on this proposed 
rule amounts to a repudiation of the 
Commission's judgment in 1980 that 
emergency planning was just as 
important as other safeguards like 
engineered safety features. The 
Commission now argues that while 
emergency planning is important, it is 
really only of secondary importance. 
According to this argument, because it is 
only “an additional level of public 
protection that comes into play” only in 
the event that other safeguards fail, the 
Commission can justifiably take a more 
flexible approach and waive emergency 
planning requirements if they cost too 
much to implement. 


8 This goes beyond the Commission decision in 
CU-ae-13 which Btated that the Commission's 
existing regulations require that an adequate plan 
must achieve dose reductions generally comparable 
to those possible under a plan with government 
participation. 24 NRC 22,30. 


This “new” emergency planning 
philosophy is nothing more than the 
Commission’s pre-1980 philosphy in new 
trappings. Since emergency planning 
will only be necessary in the extremely 
unlikely event that another accident 
occurs, it is, according to the 
Commission, of only secondary 
importance. 3 However, the Commission 
cites no new safety information to 
support this about-face. In fact the 
Commission says that the rule is not 
based on any source term or severe 
accident research. The Commission 
states specifically that the rule change is 
not based on any finding that plants are 
safer now than they were in 1980 when 
the present emergency planning rules 
were issued and when planning was 
considered to be of primary importance 
to public protection. The Commission 
does not dispute its 1980 conclusion that 
State and local participation is the core 
of emergency planning and response. In 
fact the Commission admits the 
obvious—that an emergency response 
with governmental participation is 
better than one without. The 
Commission could come up with only 
one piece of information that is different 
from that available in 1980—in two 
cases governments have refused to 
cooperate in the emergency planning 
process. The Commission says that in 
1980 it did not expect that State and 
local officials w'ould actually refuse to 
participate. Since there are now cases of 
noncooperation, the mere fact that 
governments have refused to participate 
justifies waiving the central 
requirements of the emergency planning 
rule and accepting less protection for the 
public. 

The Commission specifically 
recognized in 1980 the potential for 
governmental inaction to affect 
operation of plants, and the Commission 
specifically considered and rejected the 
argument presented by some who 
commented on the rule that the rule 
should not be promulgated because of 
the possibility that inaction by local 
governments might affect the operation 
of some reactors. The Commission 
responded to these commenters by 
stating that: 


3 In support of its relegation of emergency 
planning to a secondary rule, the Commission cites 
the fact that in 1980 the Commission allowed 
existing plants to continue to operate while 
emergency plans were being developed as support 
for its theory that emergency planning is less 
important to safety than other safeguards. 
Unfortunately, that argument lacks merit. The 
Commission often provides grace periods for 
operating plants to come into compliance with new 
safety requirements. An excellent example is the 
fire protection rule. 
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The Commission believes that the potential 
restriction of plant operation by State and 
local officials is not significantly different in 
kind or effect from the means already 
available under existing law to prohibit 
reactor operation, such as zoning and land 
use laws, certification of public convenience 
and necessity. State financial and rate 
considerations (10 CFR 50.33(f)). and Federal 
environmental laws. (45 FR 55404). 

The Commission noted that a local 
entity’s support for emergency planning 
was something that would have to be 
renewed periodically, but the 
Commission believed that State and 
local officials would work with the 
Federal government and the utilities in 
planning to protect the public. The 
Commission recognized the potential 
that a State or local government could 
by its inaction affect the operation of 
nuclear plants and decide that that was 
not sufficient reason to alter the 
provisions of the emergency planning 
rule. Yet now, because the Commission 
is confronted with two very difficult 
cases, Seabrook and Shoreham, the 
Commission is willing to change the rule 
and waive what it considered in 1980 to 
be the core of adequate emergency 
planning. Obviously, the Commission’s 
commitment to emergency planning only 
lasts as long as it does not get in the 
way of expeditious licensing of plants. 

Narrow Circumstances? 

The Commission also attempts to 
justify its rule change on the ground that 
the change really only applies in very 
narrow circumstances. However, the 
Commission’s assertion misses a very 
important consideration. By allowing a 
utility to substitute it9 best efforts for 
State and local participation in 
emergency planning, the rule lessens the 
incentives for these governments to 
cooperate. 4 Governments, especially 
local governments, have limited 
personnel and resources, and any 
number of things on which to expend 
them. It is possible that in some cases 
these officials may choose to apply their 
scarce resources to something other 
than emergency planning if 
nonparticipation will not affect 
operation of the plant. The Commission 
should carefully consider this negative 
impact before going forward with the 
proposed rule. 

Conclusion 

While I can understand the 
Commission’s frustration in dealing with 
the so-called “hostage” plant situation. I 
cannot support this rule. Emergency 
planning is essential to protect the 


4 In informal comments to the drafters of the 
proposed rule. FEMA apparently raised this same 
concern about the proposal. 


public in the event of an accident at a 
nuclear power plant. State and local 
government participation in the process 
is essential to ensure that there will be 
an adequate emergency response and 
optimum protection of the public. The 
Commission’s proposal undercuts both 
of these principles. The rule change is 
based on the concept that emergency 
planning is of only secondary 
importance—a concept which should 
have been unthinkable after TMI and 
Chernobyl, and accepts the idea that an 
emergency plan with absolutely no state 
and local participation is adequate as 
long as the utility does the best it can. 
That is simply nonsense. The 
Commission should not be willing to 
accept only best efforts solely in order 
to solve the problem it has with two 
reactor licensing cases. The Commission 
should heed the old legal adage “Hard 
cases make bad law,” when considering 
whether to adopt a rule which waives 
requirements important to public 
protection in order to break the logjam 
in those two cases. 

[FR Doc. 87-4756 Filed 3-5-87; 8:45 am) 

BILLING CODE 7590-01-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 87-NM-10-ADJ 

Airworthiness Directives; British 
Aerospace BAC 1-11 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking 
(NPRM). 

summary: This notice proposes to adopt 
an airworthiness directive (AD), 
applicable to certain Model BAC 1-11 
series airplanes, that would require 
eddy current and ultra sonic inspections 
of the main landing gear support beam, 
(manacle beams), and repair, if 
necessary. This action is prompted by a 
report of the collapse of a right hand 
main landing gear in service. This failure 
has been attributed to stress corrosion 
cracking. 

date: Comments must be received no 
later than April 24.1987. 
addresses: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel (Attention: ANM-103), 
Attention: Airworthiness Rules Docket 
No. 87-NM-10-AD, 17900 Pacific 
Highway South, C-68966, Seattle, 


Washington 98168. The applicable 
service information may be obtained 
from British Aerospace PLC, Librarian 
for Service Bulletins. P.O. Box 17414. 
Dulles International Airport, 
Washington*. DC 20041. This information 
may be examined at the FAA. 

Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office. 9010 East Marginal 
Way South, Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Judy Colder, Standardization 
Branch, ANM-113; telephone (206) 431- 
1967. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966. Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. All 
commenl&submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 

Availability of NPRM 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM] 
by submitting a request to the FAA, 
Northwest Mountain Region, Office of 
the Regional Counsel (Attention: ANM- 
103), Attention: Airworthiness Rules 
Docket No. 87-NM-10-AD, 17900 Pacific 
Highway South, C-68966, Seattle, 
Washington 98168. 

Discussion 

The United Kingdom Civil Aviation 
Authority (CAA) has, in accordance 
with existing provisions of a bilateral 
airworthiness agreement, notified the 
FAA of the collapse of a right hand main 
landing gear on a Model BAC 1-11 
airplane. The subsequent metallurgical 
examination disclosed that the landing 
gear support beam (manacle beam) had 
suffered severe cracking due to stress 
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corrosion. This led to the collapse of the 
landing gear. 

British Aerospace (BAe) issued Alert 
Service Bulletin 57-A-PM6000, Issue 1, 
dated July 30,1986, which describes 
inspection of the main landing gear 
support beam on all BAC 1-11 series 
airplanes on which BAe Modification 
PM3070 has been accomplished. 
Inspections must be accomplished at 
different times, depending upon the 
configuration of the landing gear. The 
CAA has classified the service bulletin 
as mandatory. 

This airplane model is manufactured 
in the United Kingdom and type 
certificated in the United States under 
the provisions of § 21.29 of the Federal 
Aviation Regulations and the applicable 
bilateral airworthiness agreement. 

Since these conditions are likely to 
exist or develop on airplanes of this 
model registered in the United States, an 
AD is proposed that would require eddy 
current and ultra sonic inspections of 
the main landing gear support beam 
(manacle beam) in accordance with the 
service bulletin previously mentioned. 
Any cracks found would be required to 
be repaired before further flight in a 
manner approved by the FAA. 

It is estimated that 2 airplanes of U.S. 
registry would be affected by this AD. 
that it would take approximately 60 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of this AD to U.S. operators is 
estimated to be $4,800. 

For the reasons discussed above, the 
FAA has determined that this document 
(1) involves a proposed regulation which 
is not major under Executive Order 
12291 and (2) is not a significant rule 
pursuant to the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this proposed rule, if promulgated, 
will not have a significant economic 
impact on a substantial number of small 
entities because of the minimal cost of 
compliance per airplane ($2,400). A copy 
of a draft regulatory evaluation 
prepared for this action is contained in 
the regulatory docket. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

The Proposed Amendment 

PART 39—(AMENDED] 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend S 39.13 of Part 39 of 


the Federal Aviation Regulations as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L 97-449. 
January 12.1983): and 14 CFR 11.89. 

§39.13 (Amended) 

2. By adding the following new 
airworthiness directive: 

British Aerospace: Applies to all Model BAC 
1-11 series airplanes on which British 
Aerospace (BAe) Modification PM3070 
has been accomplished, certificated in 
any category. To prevent collapse of a 
main landing gear, accomplish the 
following, unless previously 
accomplished. 

A. Within the next 300 landings after the 
effective date of this AD. or prior to 
accumulating three years time in service or, 
where applicable, time since replacement of 
both main support beams, whichever occurs 
later, accomplish the following: 

1. Inspect the right and left hand main 
landing gear main support beams (manacle 
beam) for cracks using the ultra sonic and 
eddy current inspection procedures as 
specified in British Aerospace Alert Service 
Bulletin 57-A-PM6000, Issue 1, dated July 30, 
1986. 

2. For airplanes on which BAE 
Modification PM6000 or PM5928 has been 
accomplished, inspect the main landing gear 
main support beams for deterioration of the 
protective coating, using a horoscope, where 
necessary. 

B. For airplanes on which BAE 
Modification PM6000 or PM5928 has not been 
accomplished: 

1. Reinspect for cracks at intervals not to 
exceed 7 months, using the ultrasonic 
inspection procedures described in Service 
Bulletin 57-A-PM6000, and 

2. Reinspect for cracks at intervals not to 
exceed 18 months, using the eddy current 
inspection procedures described in Service 
Bulletin 57-A-PM6000. 

C. For airplanes on which BAE 
Modification PM6000 or PM592B has been 
accomplished: 

1. Reinspect for cracks at intervals not to 
exceed 2 years, using the ultrasonic 
inspection procedures described in Service 
Bulletin 57-A-PM6000, and 

2. Reinspect for deterioration of the 
protective coating at intervals not to exceed 5 
years, using a horoscope, where necessary. 

D. Cracks in the main landing gear main 
support beams must be repaired, prior to 
further flight, in a manner approved by the 
FAA. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Standardization Branch. ANM-113. FAA. 
Northwest Mountain Region. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service information from the 
manufacturer may obtain copies upon 
request to British Aerospace PLC, 
Librarian for Service Bulletins. P.O. Box 
17414, Dulles International Airport, 
Washington, DC 20041. This information 
may be examined at the FAA, 

Northwest Mountain Region. 17900 
Pacific Highway South, Seattle, 
Washington, or at the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle. Washington. 

Issued in Seattle. Washington, on February 
27.1987. 

Frederick M. Isaac. 

Acting Director, Northwest Mountain Region. 
[FR Doc. 87-4886 Filed 3-5-87; 8:45 am) 

BILLING CODE 4910-1341 


14 CFR Part 71 

[Airspace Docket No. 87-ASW-4J 

Proposed Amendment of Transition 
Area; Winters, TX 

agency: Federal Aviation 
Administration (FAA). DOT. 

action: Notice of proposed rulemaking. 

summary: This notice proposes to revise 
a transition area at Winters, Texas. The 
intended effect of the proposed action is 
to provide the necessary controlled 
airspace for aircraft executing a new 
standard instrument approach 
procedure (SIAP) to the Winters 
Municipal Airport. This action is 
necessary since the nondirectional radio 
beacon (NDB) is being relocated and a 
modification to the existing transition 
area is needed. This proposal would not 
significantly alter the existing controlled 
airspace at and above 700 feet, but 
would realign it to conform with the new 
SIAP. 

date: Comments must be received by 
April 10,1987. 

addresses: Send comments on the 
proposal in triplicate to: Manager, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Docket No. 87-ASW-4, Federal Aviation 
Administration, P.O. Box 1689, Fort 
Worth, TX 76101. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Southwest Region, Federal Aviation 
Administration, 4400 Blue Mound Road, 
Fort Worth, TX. 

An informal docket may also be 
examined during normal business hours 
at the Airspace and Procedures Branch. 
Air Traffic Division, Southwest Region, 
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Federal Aviation Administration, 4400 
Blue Mound Road, Fort Worth, TX. 

FOR FURTHER INFORMATION CONTACT; 

Robert P. Wheeler, Airspace and 
Procedures Branch, ASW-534, Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth. TX 76101; 
telephone: (817) 624-5561. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested parties are invited to 
participate in this proposed rule-making 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 87-ASW-4.” 

The postcard will be date/time 
stamped and returned to the commenter. 
All communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Regional Counsel, 4400 Blue Mound 
Road, Fort Worth, TX, both before and 
after the closing date for comments. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 

Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Manager, 
Airspace and Procedures Branch. Air 
Traffic Division, Southwest Region, P.O. 
Box 1689, Fort Worth, TX 76101. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2 which describes the application 
procedure. 


The Proposal 

The FAA is considering an 
amendment to § 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to revise the existing 700-foot 
transition area at Winters, TX. Due to 
the relocation of the NDB, a new 
instrument approach procedure is being 
developed for the Winters Municipal 
Airport, utilizing the Winters NDB as a 
navigational aid. The development of a 
new instrument approach procedure, 
based on this relocated navigational aid, 
entails revision of the existing transition 
area at Winters, TX, at and above 700 
feet above ground level within which 
aircraft are provided air traffic control 
services. Transition areas are designed 
to contain 1FR operations in controlled 
airspace during portions of the terminal 
operation and while transiting between 
the terminal and en route environments. 
The intended effect of this action is to 
ensure segregation of aircraft using the 
approach procedure under IFR and other 
aircraft operating under VFR. Section 
71.181 of Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6B dated January 2. 

1988. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, Control zones, 
Transition areas, etc. 

The Proposed Amendment 
PART 71—(AMENDED) 

Accordingly, pursuant to the authority 
delegated to me, the FAA proposes to 
amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) 88 follows: 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a). 1510; 
E.0.10854; 49 U.S.C. 108(g) (Revised Pub. L 
97-449. January 12, 1983); 14 CFR 11.69. 


§71.171 (Amended) 

2. § 71.171 is amended as follows: 

Winters, TX [Revised] 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Winters Municipal Airport, 
(latitude 31 # 56'45" N. longitude 99°59'08“ W). 
and within 3.5 miles each side of the 174* 
bearing from the Winters NDB (latitude 
31*56‘45“ N. longitude 99 # 59T3" W). 
extending from the 6.5-mile radius area to 8.5 
miles south of the airport. 

Issued in Fort Worth. TX, on February 25. 
1987. 

Michael R. Thompson, 

Acting Manager. Air Traffic Division . 
Southwest Region. 

(FR Doc. 87-4687 Filed 3-5-87; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Parts 71 and 75 

(Airspace Docket No. 86-AAL-1] 

Proposed Alteration and 
Establishment of Federal Airways and 
Jet Routes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: This notice proposes to alter 
the descriptions of Federal Airways V- 
308 and V-319 and establish Federal 
Airway V-328 and Jet Route J-179 
located in the State of Alaska. These 
actions would improve flight planning, 
enhance traffic flow and reduce 
controller workload. 
dates: Comments must be received on 
or before April 22,1987. 
addresses: Send comments on the 
proposal in triplicate to: Director. FAA, 
Alaskan Region, Attention: Manager. 

Air Traffic Division, Docket No. 86- 
AAL-1, Federal Aviation 
Administration, 701 C Street, Box 14, 
Anchorage, AK 99513. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Office of the Chief 
Counsel, Room 916, 800 Independence 
Avenue, SW., Washington, DC. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 

Lewis W. Still, Airspace and Air Traffic 
Rules Branch (ATO-230), Airspace- 
Rules and Aeronautical Information 
Division, Air Traffic Operations Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
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Washington, DC 20591; telephone: (202) 
267-9254. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposals. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposals. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 86-AAL-l.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 

Availability of NPRMs 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 
Avenue. SW., Washington, DC 20591, or 
by calling (202) 267-3484. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM s should also 
request a copy of Advisory Circular No. 
11-2 which describes the application 
procedure. 

The Proposals 

The FAA is considering amendments 
to Parts 71 and 75 of the Federal 
Aviation Regulations (14 CFR Parts 71 
and 75) to alter the descriptions of VOR 
Federal Airways V-308 and V-319 and 
establish VOR Federal Airway V-32B 
and Jet Route J-179 located in the State 
of Alaska. These actions would aid 


flight planning, enhance traffic flow, 
reduce controller workload and provide 
additional controlled airspace. Sections 
71.125 and 75.100 of Parts 71 and 75 of 
the Federal Aviation Regulations were 
republished in Handbook 7400.6B dated 
January 2,1986. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore (1) is not a “major rule*’ under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26.1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Parts 71 and 
75 


Aviation safety, VOR Federal airways 
and jet routes. 

The Proposed Amendments 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Parts 
71 and 75 of the Federal Aviation 
Regulations (14 CFR Parts 71 and 75) as 
follows: 

PART 71—(AMENDED] 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854: 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449. January 12. 1983); 14 
CFR 11.69. 

§71.125 [Amended] 

2. Section 71.125 is amended as 
follows: 

V-308 [Amended) 

By removing the words “From Bethel, AK. 
via" and substituting the words “From 
Quinhagak, AK, via Bethel. AK;“ 

V-319 [Amended] 

By removing the words “From INT Sisters 
Island. AK. 272* and Yakutat. AK. 139' 
radiale: 66 miles 20 MSL, 40 miles 12 AGL, via 
Yakutat;*' and substituting the words “From 
Yakutat, AK. via” 

V-328 [New] 

From Dillingham. AK, via Quinhagak. AK; 
to Kipnuk, AK. 


PART 75—(AMENDED] 

3. The authority citation for Part 75 
continues to read as follows: 

Authority. 49 U.S.C. 1348(a), 1354(a). 1510; 
Executive Order 10854: 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12,1983); 14 
CFR 11.69. 

§75.100 (Amended! 

4. Section 75.100 is amended as 
follows; 

J-179 (New) 

From Sparrevohn. AK, via Aniak, AK, NDB: 
to St. Mary's. AK, NDB. 

Issued in Washington. DC. on February 27, 
1987. 

Harold H. Downey, 

Acting Manager, Airspace-Rules and 
Aeronautical Information Division. 

[FR Doc. 87-4688 Filed 3-5-87; 8:45 am] 

BILLING CODE 4910- O-M 


Coast Guard 
33 CFR Part 100 

(CGD 05-67-02] 

Marine Event; John H. Kerr Reservoir 
U.S. Olympic Festival-87 

agency: Coast Guard, DOT. 
action: Notice of proposed rulemaking. 

summary: The Coast Guard is 
considering a proposal that would 
establish special iocal regulations for 
the U.S. Olympic Festival-87. This event 
will be held in entrance to Nutbush 
Creek on the John H. Kerr Reservoir. It 
will consist of approximately 50 to 00 
sailboards 12 to 13 feet in length. The 
participants will race their sailboards on 
a circular course nine tenths of a 
nautical mile in diameter in Nutbush 
Creek located on the eastern end of John 
H. Kerr Reservoir. The regulated area is 
on the boundary line between the State 
of North Carolina and Virginia. The 
races will begin at approximately 1:00 
p.m. and terminate at approximately 
6:00 p.m. on July 23, 24, and 25,1987, 
with July 26.1987 as an alternate date if 
needed. These special local regulations 
are considered necessary to control 
spectator craft within the immediate 
area of the races due to the confined 
nature of the waterway and the 
expected congestion at the time of the 
events. The intended effect will be to 
restrict general navigation in the 
regulated area for the safety of 
spectators and participants. 
date: Comments must be received on or 
before April 20,1987. 
addresses: Comments should be hand- 
delivered or mailed to: Commander (bb), 
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Fifth Coast Guard District, Federal 
Building, 431 Crawford Street, 
Portsmouth. Virginia 23705-5004. 
Comments and materials referenced in 
this notice are available for examination 
and duplication in Room 209, Federal 
Building, 431 Crawford Street, 
Portsmouth, Virginia. Office hours are 
between 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Billy J. Stephenson, Chief, Boating 
Affairs Branch, Fifth Coast Guard 
District, 431 Crawford Street, 

Portsmouth, Virginia 23705-5004 
(804)398-6204. 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data, or 
arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice (CGD 
05-87-02) and the specific section of the 
proposal to which their comments apply, 
and give reasons for each comment. 
Receipt of comments will be 
acknowledged if a stamped, self- 
addressed postcard or envelope is 
enclosed. 

The regulations may be changed in 
light of comments received. All 
comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on this proposal. No public hearing is 
planned, but one may be held if written 
requests for a hearing are received and 
it is determined that the opportunity to 
make oral presentations will aid the 
rulemaking process. 

Drafting Information 

The drafters of this regulation are 
Billy J. Stephenson, project officer. 

Chief. Boating Affairs Branch, Fifth 
Coast Guard District, and Commander 
Robert J. Reining, project attorney. Fifth 
Coast Guard District Legal Office. 

Discussion of Regulations 

The North Carolina Amateur Sports is 
sponsoring the Olympic races which will 
consist of sailboards 12 to 13 feet in 
length racing within a circular course 
nine tenths of a nautical mile in 
diameter. The races will continue for 
approximately five hours. Closure of the 
entire waterway is not anticipated and 
spectator craft will be allowed to use 
the waterway except for the regulated 
area. These regulations will become 
effective from 12:30 p.m. through 6:30 
p.m., July 23. 24, and 25, with July 26. 

1987, as alternate date, if required. 


Economic Assessment and Certification 

These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26,1979). The economic impact 
of this proposal is expected to be so 
minimal that a full regulatory evaluation 
is unnecessary. Since the impact of this 
proposal is expected to be minimal, the 
Coast Guard certifies that if adopted, it 
will not have a significant economic 
impact on a substantial number of small 
entities. 

List of Subjects in 33 CFR Fart 100 

Marine safety, Navigation (water). 
Regulations 

PART 100—[AMENDED] 

In consideration of the foregoing the 
Coast Guard proposes to amend Part 100 
of Title 33, Code of Federal Regulations 
as follows: 

1. The authority citation for Part 100 
continues to read as follows: 

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and 
33 CFR 100.35. 

2. A temporary § 100.35-0502 is added 
to read as follows: 

§ 100.35-0502 Nutbush Creek, John H. 

Kerr Reservoir, North Carolina and Virginia. 

(a) Regulated Area. An area centered 
at latitude 36°32'18.0" North, longitude 
78*19'50.0" West with a radius of four 
fifths of a nautical mile. It is located 
between Henderson Point on the west, 
and Kimball Point on the east at the 
entrance to Nutbush Creek, John H. Kenr 
Reservoir. 

(b ) Special Local Regulations. (1) 
Except for participants in U. S. Olympic 
sailboard races and vessels authorized 
by the Coast Guard Patrol Commander, 
between the hours of 12:30 p.m. and 6:30 
p.m. on July 23, 24, and 25.1987, and on 
July 26,1987, if required, no vessel may 
enter or remain in the regulated area. 

(2) The operator of any vessel in the 
regulated area shall: 

(i) Stop his vessel immediately upon 
being directed to do so by any 
commissioned, warrant, or petty officer 
on board a vessel displaying a Coast 
Guard Ensign, and 

(ii) Proceed as directed by any 
commissioned, warrant, or petty officer. 

(3) Any spectator vessel may anchor 
outside of the regulated area, described 
in paragraph (a) of this section, but may 
not block any navigable channel. 

(4) The Coast Guard Patrol 
Commander is a commissioned, warrant 
or petty officer of the Coast Guard who 


has been designated by the Commander, 
Coast Guard Group Fort Macon. 

(c) Effective dates: These regulations 
become effective on July 23,1987 and 
terminate on July 25,1987, unless the 
alternate date of July 26.1987 is 
required. 

Dated: February 27.1987. 

P.A. Welling, 

Captain. U.S. Coast Guard, Acting 
Commander, Fifth Coast Guard District. 

[FR Doc. 07-4729 Filed 3-5-87; 8:45 am| 

BILLING CODE 4910-14-M 


33 CFR Part 117 
(CGD3 86-70J 

Drawbridge Operation Regulations; 
Beach Thorofare, Ocean City, NJ 

AGENCY: Coast Guard, DOT. 
action: Proposed rule. 

summary: At the request of the New 
Jersey Department of Transportation the 
Coast Guard is considering a change to 
the regulations governing operation of 
the Route 52 drawbridge over Beach 
Thorofare. Ocean City, New Jersey, by 
permitting the number of openings to be 
limited for 4 additional hours on 
Saturday, Sunday and holidays from 
Memorial Day through Labor Day. This 
proposal is being made because marine 
traffic and periods of peak vehicular 
traffic have increased. This action 
should accommodate the needs of 
vehicular traffic and should still provide 
for the reasonable needs of navigation. 
date: Comments must be received on or 
before April 20,1987. 
addresses: Comments should be 
mailed to Commander (oan-br), Third 
Coast Guard District, Bldg. 135A, 
Governors Island. NY 10004. The 
comments and other materials 
referenced in this notice will be 
available for inspection and copying at 
this address. Normal office hours are 
between 8 a.m. and 4:30 p.m., Monday 
through Friday, except holidays. 
Comments may also be hand-delivered 
to this address. 

FOR FURTHER INFORMATION CONTACT. 

William C. Heming, Bridge 
Administrator. Third Coast Guard 
District (212) 668-7994. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this proposed rulemaking 
by submitting written views, comments, 
data, or arguments. Persons submitting 
comments should include their names 
and addresses, identify the bridge, and 
give reasons for concurrence with or for 
any recommended change in the 
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proposal. Persons desiring 
acknowledgment that their comments 
have been received should enclose a 
stamped, self-addressed postcard or 
envelope. 

The Commander, Third Coast Guard 
District will evaluate all 
communications received and will 
determine a final course of action on 
this proposal. The proposed regulations 
may be changed in light of comments 
received. 

Drafting Information 

The drafters of this notice are Luis 
B.G. de Armas project manager, and 
Mary Ann Arisman, project attorney. 

Discussion of Proposed Regulations 

This proposal is being made in an 
effort to relieve vehicular traffic from 10 
a.m. to 8 p.m. on Saturdays, Sundays, 
and holidays from Memorial Day 
through Labor Day when it is at its peak. 
Present regulations restrict openings 
from 11 a.m to 5 p.m. During the summer 
of 1985, temporary regulations were 
implemented which restricted the bridge 
openings to the hour and half hour from 
8 a.m to 10 p.m. on Saturday, Sundays 
and holidays. Observations made during 
the 60 day period indicated that very 
little savings in motorist time occurred 
between 8 a.m. and 10 a.m and after 8 
p.m. During the past five years the 
number of drawbridge openings have 
increased from a total of 1807 in 1980 to 
a total of 2542 in 1984. Similiarly, the 
peak summer vehicular traffic hours 
have expanded from 11 a.m. to 5 p.m. in 
1980 to between 10 a.m and 8 p.m. on 
weekends and holidays since 1984. 

Economic Assessment and Certification 

These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation, and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26,1979). 

The economic impact of this proposal 
is expected to be so minimal that a full 
regulatory evaluation is unnecessary. 
The change in the regulations will 
permit a more orderly flow of both 
vehicular and recreation marine traffic 
and will permit each mode of traffic to 
schedule its transits of the bridge to 
minimize a delay. Since the economic 
impact of this proposal is expected to be 
minimal. The Coast Guard certifies that, 
if adopted, it will not have a significant 
impact on a substantial number of small 
entities. 

List of Subjects in 33 CFR Part 117 

Bridges. 


Proposed Regulations 

PART 117-DRAWBRIDGE 
OPERATIONS REGULATIONS 

In consideration of the foregoing, the 
Coast Guard proposes to amend Part 117 
of Title 33, Code of Federal Regulations 
as follows: 

1. The authority citation for Part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499: 49 CFR 1.40: 33 
CFR 1.05-1 (g). 

2. Section 117.733 (h) is revised to read 
as follows: 

§ 117.733 New Jersey Intercoastal 
Waterway; Bridges. 

• • * ♦ ♦ 

(h) The draw of the Route 52 (Ninth 
Street) bridge, mile 80.4 at Ocean City, 
shall open on signal; except that, from 
Memorial Day through Labor Day from 
10 a.m. to 8 p.m. on Saturdays, Sundays, 
and Federal holidays, the draw need be 
opened only on the hour and half-hour. 
Public vessels of the United States, 
vessels with another vessel in tow, and 
vessels in distress shall be passed at 
any time. 

• * + « * 

Dated: February 13.1987. 

G.D. Passmore. 

Rear Admiral (Lower-Half). U.S. Coast Guard. 
Commander. Third Coast Guard District. 

[FR Doc. 87-4728 Filed 3-5~87; 8:45 am] 

BILLING CODE 4910-14-11 


46 CFR Part 160 
[CGD 81-010] 

Servicing of Inflatable Uferafts; Public 
Meeting and Extension of Comment 
Period 

agency: Coast Guard, DOT. 
action: Advance notice of proposed 
rulemaking: Notice of public meeting 
and extension of comment period. 

summary: This is a notification to the 
public that the Coast Guard will hold a 
second public meeting to discuss some 
ot the issues raised by the Advance 
Notice of Proposed Rulemaking 
(ANPRM) published on August 14,1986. 
This ANPRM generated comments from 
all facets of the industry. The responses 
were mixed, raising new issues and 
some of the respondents requested a 
public meeting. A public meeting was 
held in Washington, DC, on January 27. 
1987 but due to two winter storms that 
hit the area on days preceeding this 
meeting, many people were unable to 
attend. Accordingly, the Coast Guard 
will extend the public comment period, 
and hold a second public meeting to 


allow all the participants to present 
data, views, and comments on the 
issues. 

dates: 1 . Comment Period: The 
comment period is hereby extended 
until April 1,1987. 

2. Meeting: The second public meeting 
will be held March 20,1987. 

3. Notice of attendance to the officer 
listed in for further information 
contact should be received by March 
4,1987. 

addresses: The Public meeting will be 
held in room 2415, at U.S. Coast Guard 
Headquarters, 2100 Second St. SW.. 
Washington, DC, 20593 from 9:30 a.m. to 
3:30 p.m. 

FOR FURTHER INFORMATION CONTACT: 

LCDR Timothy M. Keegan. Office of 
Marine Safety, Security and 
Environmental Protection (G-MVI-3/ 

14), U.S. Coast Guard Headquarters, 

2100 Second St. SW., Washington. DC 
20593, Telephone: (202) 267-1444. 

Normal office hours are between 7:30 
a.m. and 3:30 p.m., Monday through 
Friday, except Federal holidays. 
SUPPLEMENTARY INFORMATION: On 
August 14,1986, the Coast Guard 
published an ANPRM (51 FR 29117) that 
discussed a proposed revision to the 
regulations governing the servicing of 
Coast Guard approved inflatable 
liferafts used on U.S. inspected 
merchant vessels. The Coast Guard 
invited the public to participate in the 
earliest stages of this rulemaking by 
submitting written views, data or 
arguments. The Coast Guard also agreed 
to hold a public meeting, at a time and 
place to be set in a later notice in the 
Federal Register, if it was requested by 
a sufficient number of interested 
persons raising genuine issues and the 
Coast Guard determined that an 
opportunity to make oral presentations 
would aid in the rulemaking process. 
Since issues were raised and requests 
for the public meeting were received, the 
Coast Guard will hold a second public 
meeting on the date, time, and at the 
place discussed above. It is requested 
that all persons interested in attending 
make their plans known as indicated 
above. 

As stated in the notification for the 
earlier meeting, the Coast Guard intends 
to limit the discussions at the public 
meeting to the issues presented in the 
ANPRM and the following new issues 
presented by a number of commenters: 

a. The training and use of vessel or 
MODU personnel as manufacturer 
authorized servicing technicians. 

b. The authority to replace, during the 
annual servicing of an inflatable liferaft 
outside the continental United States. 
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damaged or expired Coast Guard 
approved containers of water, 
provisions, and pyrotechnics with 
similar equipment approved by another 
flag state signatory to SOLAS. 

c. The extent of authority or influence 
the manufacturers should have in the 
selection and retention of servicing 
facilities authorized to service their 
inflatable liferafts. 

J.W. Kime, 

Rear Admiral. US. Coast Guard. Chief. Office 
of Marine Safety. Security and Environmental 
Protection. 

February 27.1987. 

JFR Doc. 87-4726 Filed 3-5-87; 8:45 am] 

BILLING CODE 4910-14-M 


VETERANS ADMINISTRATION 
48 CFR Part 825 

Buy American Act—Supplies 

agency: Veterans Administration. 
action: Proposed rule. 

summary: The Veterans Administration 
(VA) is proposing a change to VA 
Acquisition Regulation (VAAR) 825.108 
to add human insulin to the Buy 
American Act list of excepted articles, 
materials and supplies contained in 
Federal Acquisition Regulation (FAR) 
25.108(d) The purpose of the proposed 
exception is to offer manufacturers in 
this limited market the opportunity to 
offer foreign end products which will be 
treated as domestic and, in turn, ensure 
competitive bidding. 
date: Comments must be received on or 
before April 6,1987. 
addresses: Interested persons are 
invited to submit written comments, 
suggestions or objections to the 


Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, NW., Washington, DC 
20420. All written comments received 
will be available for public inspection 
only in the Veterans Services Unit, room 
132 of the above address, between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday (except holidays) until 
April 15,1987. 

FOR FURTHER INFORMATION CONTACT: 

Marsha J. Grogan. (91A), Policy and 
Interagency Service. Office of 
Procurement and Supply, 810 Vermont 
Avenue, NW.. Washington, DC 20420 
(202) 233-2334. 

SUPPLEMENTARY INFORMATION: There 
are indications that all but one major 
world supplier of human insulin 
manufacture and package their 
preparation in Europe. Applying the Buy 
American Act differential to these 
insulin suppliers virtually eliminates 
competition and in turn increases prices. 

I. Executive Order 12291 

Pursuant to the memorandum from the 
Director, Office of Management and 
Budget, to the Administrator. Office of 
Information and Regulatory Affairs, 
dated December 13,1984, this rule is 
exempt from Sections 3 and 4 of 
Executive Order 12291. 

II. Regulatory Flexibility Act (RFA) 

Because this rule does not come 
within the term "rule” as defined in the 
RFA (5 U.S.C. 601(2)), it is not subject to 
the requirements of that Act. In any 
case, this proposed change, in itself, will 
not have a signficant economic impact 
on a substantial number of small entities 
because the VAAR subpart will 
primarily implement the regulations set 
forth in FAR Subpart 8.4. 


III. Paperwork Reduction Act 

This rule requires no additional 
information collection or recordkeeping 
requirement upon the public. 

List of Subjects in 48 CFR Part 825 
Government procurement. 

Approved: February 19.1987. 

Thomas K. Tumage, 

Administrator. 

Part 825 of Title 48 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

PART 825—FOREIGN ACQUISITION 

1. The authority citation for Part 825 
continues to read as follows: 

Authority: 38 U.S.C. 210 and 40 U.S.C. 
486(c), 

2. Section 825.108 is revised to read as 
follows: 

825.108 Excepted articles, materials and 
supplies. 

The following items are added to the 
list of exceptions contained in FAR 
25.108(d): 

Glass. Wire 
Glass, Lead 
Insulin. Human 

825.202-70 (Amended) 

3. In 48 CFR 825.202-70(c) remove the 
word “Construction” and add, in its 
place, the word “Facilities”. 

825.203 [Amended] 

4. In 48 CFR 825.203 remove the word 
“Construction” and add. in its place, the 
word “Facilities”. 

[FR Doc. 87-4744 Filed 3-5-87 8:45 am] 

BILLING CODE 8320-01-N 










6994 


Notices 


Federal Register 

Vol. 52, No. 44 
Friday. March 8. 1987 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appeanng in this section. 


DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

Re-Establishment of Agricultural 
Technical Advisory Committee for 
Trade in Sweeteners 

Notice is hereby given that the 
Secretary of Agriculture, after 
consultation with the United States 
Trade Representative, will re-establish 
the Agricultural Technical Advisory 
Committee for Trade in Sweeteners. 

The purpose of this committee is to 
provide advice to the Secretary and the 
U.S. Trade Representative with respect 
to the trade policy of the United States 
pursuant to section 135(c) of the Trade 
Act of 1974 (Pub. L. 93-618), as amended 
by the Trade Agreements Act of 1979 
(Pub. L. 96-39). Meetings of this 
committee will be open only to members 
of the committee in accordance with 
matters listed in section 552b(c) of the 
United States Code unless otherwise 
determined. 

The re-establishment of this 
committee is in the public interest in 
connection with the duties of the 
Department imposed by the Trade Act 
of 1974, as amended by the Trade 
Agreements Act of 1979. 

Comments and inquiries may be 
addressed to Ann M. Veneman, Foreign 
Agricultural Service, Room 5071-S, U.S. 
Department of Agriculture, 14th Street 
and Independence Avenue, SW., 
Washington, DC 20250, telephone (202) 
477-7670. The charter will be filed 
fifteen days from date of this notice. 

• • * * • 

Issued at Washington, DC. this 3rd day of 
March 1987. 

|ohn |. Franke. Jr, 

Assistant Secretary for Administration. 

|FR Doc. 87-4764 Filed 3-5-87; 8.45 am] 

BILLING CODE 341O-10-M 


Renewal of Agricultural Advisory 
Committees for Trade 

Notice is hereby given that the 
Secretary of Agriculture, after 
consultation with the United States 
Trade Representative, has renewed the 
following advisory committees: 
Agricultural Policy Advisory Committee 
for Trade, and eight separate 
Agricultural Technical Advisory 
Committees for Trade in: Cotton. Dairy 
Products, Fruits and Vegetables, Grain 
and Feed, Livestock and Livestock 
Products, Oilseeds and Products, Poultry 
and Eggs, and Tobacco. 

The purpose of these committees is to 
provide advice to the Secretary and the 
U.S. Trade Representative with respect 
to the trade policy of the United States 
pursuant to section 135(c) of the Trade 
Act of 1974 (Pub. L. 93-618), as amended 
by the Trade Agreements Act of 1979 
(Pub. L 96-39). Meetings of these 
committees will be open only to 
members of the committees in 
accordance with matters listed in 
section 552b(c) of the United States 
Code unless otherwise determined. 

The renewal of such committees is in 
the public interest in connection with 
the duties of the Department imposed by 
the Trade Act of 1974, as amended by 
the Trade Agreements Act of 1979. 

* • • * * 

Issued at Washington. DC. this 3rd day of 
March 1987. 

)ohn J. Franke, ]r., 

Assistant Secretary for Administration. 

[FR Doc. 87-4763 Filed 3-5-87; 8:45 am] 

BILUNG COOE 3410-10-M 


CENTRAL INTELLIGENCE AGENCY 

Privacy Act of 1974; Amended System 
of Records 

agency: Central Intelligence Agency. 
action: Notice of amended system of 
records subject to the Privacy Act. 

summary: The Central Intelligence 
Agency is amending one system of 
records in its inventory of systems of 
records subject to the Privacy Act as 
amended (5 U.S.C. 552a). 

EFFECTIVE DATE: The proposed action 
will be effective without further notice 
on or before April 6,1987, unless 
comments are received which would 
result in a contrary determination. 


FOR FURTHER INFORMATION CONTACT: 

Lee S. Strickland, Information and 
Privacy Coordinator, Central 
Intelligence Agency, Washington, DC 
20505, telephone: (703) 351-2083. 
SUPPLEMENTARY INFORMATION: The 
proposed amendments are not within 
the purview of the provision of 5 U.S.C. 
552a(o) which requires the submission of 
an altered system report. 

Dated: February 24,1987. 

William F. Donnelly, 

Deputy Director for Administration. 

Amendments: 

CIA-52 

SYSTEM NAME: 

Special Clearance System. 

CHANGE SYSTEM NAME TO: 

Community-Wide, Computer-Assisted. 
Compartmentation Control System 

CATEGORIES OF RECORDS IN THE SYSTEM: 

In line 2. after the words: “* # * 
background investigation,” add the 
following words: “status of clearance”. 
This section will now read as follows: 
“Name, date of birth, social security 
number, date of background 
investigation, status of clearance, 
organization, and clearances held.” 

RETENTION AND DISPOSAL: 

Delete this entire section and replace 
with the following: "Records are 
retained and destroyed in accordance 
with records control schedules approved 
by the Archivist of the United States.” 
|FR Doc. 87-4746 Filed 3-5-87; 8.45 am] 

BILLING CODE *310-02-11 


DEPARTMENT OF COMMERCE 

Agency Form Under Review by the 
Office of Management and Budget 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Bureau of the Census 
Title: Cotton Ginning Census Program 
Form Number: Agency—CAg-lA-L, 
CAg-3, CAg-5, 5a; OMB—0607-0047 
Type of Request: Revision of a currently 
approved collection 
Burden: 2,059 respondents; 1,716 
reporting hours 
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Needs and Uses: This survey is the only 
source of data on current cotton 
ginnings. Data are needed by the U.S. 
Department of Agriculture in making 
timely cotton production, 
classification, and production cost 
estimates. Data are used by the entire 
cotton industry and are vital in 
providing for a stable market 
Affected Public: Businesses or other for 
profit institutions, small businesses or 
organizations 

Frequency: Monthly and anually 
Respondent’s Obligation: Mandatory 
OMB Desk Officer. Don Arbuckle, 395- 
7340 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals. (202) 377-3271, 
Department of Commerce, Room H6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Wrtten comments and 
recommednations for the proposed 
information collection should be sent to 
Don Arbuckle, OMB Desk Officer, Room 
3228 New Executive Office Building, 
Washington, DC 20503. 

Dated: March 2,1987. 

Edward Michals, 

Departmental Clearance Officer. Office of 
Management and Organization. 

[FR Doc. 87-4743 Filed 3-5-87; 8:45 am) 

BILLING CODE 3510-07-11 


Agency Forms Under Review by the 
Office of Management and Budget 

DOC has submitted to OMB for 
clearance the following proposals for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Bureau of the Census 
Title: Current Population Survey Control 
Card 

Form Number: Agency—CPS-260, CPS- 
1, CPS-262; OMB—0607-0049 
Type of Request: Revision of a currently 
approved collection 
Burden: 57.000 respondents; 17,500 
reporting hours 

Needs and Uses: The Control Card for 
the Current Population Survey 
contains the questions for basic 
demographic descriptions of the 
survey population. Data from the Card 
are used for national and subnational 
estimates for publication, internal 
analytic research, and evaluation of 
other survey results 
Affected Public: Individuals or 
households 
Frequency: Monthly 
Respondent’s Obligation: Voluntary 
OMB Desk Officer: Don Arbuckle, 395- 
7340 


Agency: Bureau of the Census 
Title: U.S. Census—Age Search 
Form Number Agency—BC-600, BC- 
649, BC-658; OMB—0607-0117 
Type of Request: Revision of a currently 
approved collection 
Burden: 110,000 respondents; 22,000 
reporting hours 

Needs and Uses: The collected 
information is needed to search 
historical population census records 
and furnish upon request, transcripts 
of personal data. The data is used by 
individuals to qualify for Social 
Security, old age benefits, retirement, 
court litigation, passports, insurance 
settlements, etc. 

Affected Public: Individuals or 
households 

Frequency: Upon request 
Respondent's Obligation: Voluntary 
OMB Desk Officer: Don Arbuckle. 395- 
7340 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271. 
Department of Commerce, Room H6622, 
14th and Constitution Avenue NW., 
Washington. DC 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Don Arbuckle, OMB Desk Office. Room 
3228 New Executive Office Building, 
Washington, DC 20530. 

Dated: March 2.1987. 

Edward Michals, 

Departmental Clearance Officer. Office of 
Management and Organization. 

[FR Doc. 87-4797 Filed 3-5-87: 8:45 am] 

BILUNG COOE 3510-0 7 -HI 


Internaticnal Trade Administration 
[A-427-602] 

Antidumping Duty Order; Brass Sheet 
and Strip From France 

AGENCY; International Trade 
Administration, Import Administration, 
Department of Commerce. 
action: Notice. 

summary; In separate investigations 
concerning brass sheet and strip from 
France, the United States Department of 
Commerce (the Department) and the 
United States International Trade 
Commission (the ITC) have determined 
that brass sheet and strip from France 
are being sold at less than fair value and 
that sales of brass sheet and strip from 
France are materially injuring a United 
States industry. Therefore, based on 
these findings, all unliquidated entries, 
or warehouse withdrawals, for 


consumption of brass sheet and strip 
from France made on or after August 22, 
1986, the date on which the Department 
published its “Preliminary 
Determination” notice in the Federal 
Register, will be liable for the possible 
assessment of antidumping duties. 
Further, a cash deposit of estimated 
antidumping duties must be made on all 
such entries, and withdrawals from 
warehouse, for consumption made on or 
after the date of publication of this 
antidumping duty order in the Federal 
Register. 

EFFECTIVE DATE: March 6.1987. 

FOR FURTHER INFORMATION CONTACT: 

Paul Tambakis (202) 377-4136 or Charles 
Wilson (202) 377-5288. Office of 
Investigations, International Trade 
Administration, United States 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230. 

SUPPLEMENTARY INFORMATION: The 
merchandise covered by this order are 
brass sheet and strip, other than leaded 
brass and tin brass sheet currently 
provided for under the Tariff Schedules 
of the United States Annotated, 

(TSUSA) item numbers 612.3960, 

612.3982, and 612.3986. 

The chemical composition of the 
products under investigation is currently 
defined in the Cooper Development 
Association (C.D.A.) 200 Series or the 
Unified Numbering System (U.N.S.) 
C20000 series. Products whose chemical 
compositions are defined by other 
C.D.A. or U.N.S. series are not covered 
by this investigation. 

In accordance with section 733 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1673b), on August 18,1988, the 
Department made its preliminary 
determination that there was reason to 
believe or suspect that brass sheet and 
strip from France was being sold at less 
than fair value (51 FR 30096, August 22, 
1986). On January 5,1987, the 
Department madLe its final determination 
that these imports were being sold at 
less than fair value (52 FR 812, January 
9,1987). 

On February 19,1987, in accordance 
with section 735(d) of the Act (19 U.S.C. 
1873d), the ITC notified the Department 
that such imports materially injure a 
United States industry. 

Therefore, in accordance with 
sections 736 and 751 of the Act (19 
U.S.C. 1673e and 1675), the Department 
directs United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736(a)(1) of the Act (19 U.S.C. 
1073e(a)(l)), antidumping duties equal to 
the amount by which the foreign market 
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value of the merchandise exceeds the 
United States price for all entries of 
brass sheet and strip from France. These 
antidumping duties will be assessed on 
all unliquidated entries of brass sheet 
and strip entered, or withdrawn from 
warehouse, for consumption on or after 
August 22,1986, the date on which the 
Department published its “Preliminary 
Determination” notice in the Federal 
Register. 

On and after the date of publication of 
this notice, United States Customs 
officers must require at the same time as 
importers would normally deposit 
estimated duties on this merchandise, a 
cash deposit equal to the estimated 
weighted-average antidumping duty 
margin of 42.24 percent. 

Article VI.5 of the General Agreement 
of Tariffs and Trade provides that “(njo 
product shall be subject to both 
antidumping and countervailing duties 
to compensate for the same situation of 
dumping or export subsidization.” This 
provision is implemented by section 
772(d)(1)(D) of the Act, which prohibits 
assessing antidumping duties on the 
portion of the margin attributable to 
export subsidies. In the final 
countervailing duty determination on 
brass sheet and strip from France we 
found export subsidies. Since 
antidumping duties cannot be assessed 
on the portion of the margin attributable 
to export subsidies, there is no reason to 
require a cash deposit for that amount. 
Thus, the amount of the export subsidies 
will be subtracted for deposit purposes 
from the dumping margin. 

This determination constitutes an 
antidumping duty order with respect to 
brass sheet and strip from France, 
pursuant to section 736 of the Act (19 
U.S.C. 1673e) and S 353.48 of the 
Commerce Regulations (19 CFR 353.48). 
We have deleted from the Commerce 
Regulations Annex I of 19 CFR Part 353, 
which listed antidumping duty findings 
and orders currently in effect. Instead, 
interested parties may contact the 
Central Records Unit, Room B-099, 
Import Administration, for copies of the 
updated list of orders currently in effect. 

This notice is published in accordance 
with section 736 of the Act (19 U.S.C. 
1673e) and 5 353.48 of the Commerce 
Regulations (19 CFR 353.48). 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 28.1987. 

(FR Doc. 87-4767 Filed 3-5-87; 8:45 am) 

BILLING CO06 MIO-OS-U 


IC-427-6031 

Countervailing Duty Order; Brass 
Sheet and Strip from France 

agency; Import Administration, 
International Trade Administration, 
Commerce. 
action; Notice. 

summary; In its investigation, the U.S. 
Department of Commerce determined 
that brass sheet and strip from France 
are being subsidized within the meaning 
of the countervailing duty law. In a 
separate investigation, the U.S. 
International Trade Commission (ITC) 
determined that imports of brass sheet 
and strip from France are materially 
injuring a U.S. industry. 

Therefore, based on these findings, all 
unliquidated entries of brass sheet and 
strip from France which are entered or 
withdrawn from warehouse for 
consumption, on or after June 9.1986, 
the date on which the Department 
published its preliminary countervailing 
duty determination in the Federal 
Register, and before October 7,1986. the 
date we instructed the U.S. Customs 
Service to discontinue the suspension of 
liquidation, will be liable for the 
possible assessment of countervailing 
duties. Further, a cash deposit of 
estimated countervailing duties of 7.24 
percent ad valorem must be made on all 
such entries or withdrawals from 
warehouse, for consumption, made on or 
after the date of publication of this 
countervailing duty order in the Federal 
Register. 

EFFECTIVE DATE: March 6,1987. 

FOR FURTHER INFORMATION CONTACT: 

Gary Taverman, Office of 
Investigations, or Richard Moreland. 
Office of Compliance, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: 202/377-0161 (Taverman) or 
202/377-2786 (Moreland). 
SUPPLEMENTARY INFORMATION: The 
products covered by this investigation 
are brass sheet and strip other than 
leaded brass and tin brass sheet and 
strip, currently provided for under item 
numbers 612.3960, 612.3982, and 612.3986 
of the Tariff Schedules of the United 
States Annotated (TSUSA). The 
chemical composition of the products 
under investigation is currently defined 
in the Copper Development Association 
(C.D.A.) 200 series or the Unified 
Numbering System (U.N.S.) C20000 
series. Products whose chemical 
compositions are defined by other 
C.D.A. or U.N.S. series are not covered 
by this investigation. 


In accordance with section 703 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1671b), on June 9.1986, the 
Department published its preliminary 
determination that there was reason to 
believe or suspect that manufacturers, 
producers, or exporters of brass sheet 
and strip from France received benefits 
which constitute subsidies within the 
meaning of the countervailing duty law 
(51 FR 20867). On January 12,1987, the 
Department published its final 
determination that these imports are 
being subsidized (52 FR 1218). 

On February 19,1987, in accordance 
with section 705(d) of the Act [19 U.S.C. 
1671d(d)J. the ITC notified the 
Department that subsidized imports of 
brass sheet and strip from France 
materially injure a U.S. industry. 

Therefore, in accordance with section 
706 and 751 of the Act (19 U.S.C. 1671e 
and 1675), the Department directs U.S. 
Customs officers to assess, upon further 
advice by the administering authority 
pursuant to sections 706(a)(1) and 751 of 
the Act [19 U.S.C. 1671e(a)(l) and 1675). 
countervailing duties equal to the 
amount of the estimated net subsidy on 
ail entries of brass sheet and strip from 
France. These countervailing duties will 
be assessed on all unliquidated entries 
of brass sheet and strip from France 
which were entered, or withdrawn from 
warehouse, for consumption, on or after 
June 9,1986, the date on which the 
Department published its preliminary 
affirmative countervailing duty 
determination notice in the Federal 
Register (51 FR 20867, June 9.1986) and 
before October 7,1986, the date we 
instructed the U.S. Customs Service to 
discontinue the suspension of 
liquidation on future entries, and on all 
entries and withdrawals made on or 
after the date of publication of this order 
in the Federal Register. Entries of brass 
sheet and strip on or between October 7, 
1986, and the day prior to the date of 
publication of this order in the Federal 
Register are not liable for the 
assessment of countervailing duties 
since we cannot impose the suspension 
of liquidation of the subject 
merchandise for more than 120 days 
without the issuance of a final 
affirmative ITC injury determination. 

On and after the date of publication of 
this notice, U.S. Customs officers must 
require, at the same time as importers 
would normally deposit estimated duties 
on this merchandise, a cash deposit of 
7.24 percent ad valorem on all entries of 
brass sheet and strip from France. 

This determination constitutes a 
countervailing duty order with respect 
to brass sheet and strip from France 
pursuant to section 706 of the Act [19 
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U.S.C. 1671e(a)(l) and § 355.36 of the 
Commerce Regulations (19 CFR 355.36). 
We have deleted from the Commerce 
Regulations Annex III of 19 CFR Part 
355. which listed countervailing duty 
orders currently in effect. Instead, 
interested parties may contact the 
Central Records Unit, Room B-099, 
Import Administration, for copies of the 
updated list of orders currently in effect. 

Notice of Review 

In accordance with section 751(a)(1) 
of the Act [19 U.S.C. 1675(a)(1)), the 
Department hereby gives notice that, if 
requested, it will commence an 
administrative review of this order. For 
further information regarding this 
review, contact Richard Moreland at 
(202) 377-2786. 

This notice is published in accordance 
with section 706 of the Act (19 U.S.C. 
1671e) and § 355.36 of the Commerce 
Regulations (19 CFR 355.36). 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 27,1987. 

(FR Doc. 87-4773 Filed 3-5-87; 8:45 am) 

BILLING COD€ 3510-DS-M 


(A-428-602) 

Antidumping Duty Order; Brass Sheet 
and Strip From the Federal Republic of 
Germany 

agency: International Trade 
Administration, Import Administration. 
Department of Commerce. 
action: Notice. 

summary: In separate investigations 
concerning brass sheet and strip from 
the Federal Republic of Germany (FRG), 
the United States Department of 
Commerce (the Department) and the 
United States International Trade 
Commission (the ITC) have determined 
that brass sheet and strip from Germany 
are being sold at less than fair value and 
thal sales of brass sheet and strip from 
the FRG are materially injuring a United 
States industry. Therefore, based on 
these findings, all unliquidated entries, 
or warehouse withdrawals, for 
consumption of brass sheet and strip 
from the FRG made on or after August 
22.1986, the date on which the 
Department published its “Preliminary 
Determination" notice in the Federal 
Register, will be liable for the possible 
assessment of antidumping duties. 
Further, a cash deposit of estimated 
antidumping duties must be made on all 
such entries and withdrawals from 
warehouse, for consumption made on or 
after the date of publication of its 


antidumping duty order in the Federal 
Register. 

EFFECTIVE date: March 6,1987. 

FOR FURTHER INFORMATION CONTACT: 

John Brinkmann, Office of 
Investigations. International Trade 
Administration. United States 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington. DC 20230; telephone; (202) 
377-3965. 

SUPPLEMENTARY INFORMATION: The 

merchandise covered by this order are 
brass sheet and strip, other than leaded 
brass and tin brass sheet and strip, 
currently provided for under the Tariff 
Schedules of the United States 
Annotated (TSUSA), item numbers 
612,3960. 612.3982, and 612.3986. 

The chemical composition of the 
products under investigation is currently 
defined in the Copper Development 
Association (C.D.A.) 200 Series or the 
Unified Numbering System (U.N.S.) 
C20000 series. Products whose chemical 
compositions are defined by other 
C.D.A. or U.N.S. series are not covered 
by this investigation. 

In accordance with section 733 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1673b), on August 18,1986, the 
Department made its preliminary 
determination that there was reason to 
believe or suspect that brass sheet and 
strip from the FRG were being sold at 
less than fair value (51 FR 30090. August 
22.1986). On January 5,1987, the 
Department made its final determination 
that these imports were being sold at 
less than fair value (52 FR 822, January 
9, 1987). 

On February 19,1987, in accordance 
with section 735(d) of the Act (19 U.S.C 
1873d(d)), the ITC notified the 
Department that such imports materially 
injure a United States industry. 

Therefore, in accordance with section 
736 and 751 of the Act (19 U.S.C. 1673e 
and 1675), the Department directs 
United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736(a)(1) of the Act (19 U.S.C. 
1673e(a)(l)), antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
brass sheet and strip from the FRG. 
These antidumping duties will be 
assessed on all unliquidated entries of 
brass sheet and strip entered, or 
withdrawn from warehouse, for 
consumption on or after August 22,1986, 
the date on which the Department 
published its “Preliminary 
Determination” notice in the Federal 
Register (51 FR 30090). 


On and after the date of publication of 
this notice, United States Customs 
officers must require, at the same time 
as importers would normally deposit 
estimated duties on this merchandise, a 
cash deposit equal to the estimated 
weighted-average antidumping duty 
margins noted below: 


Manufacturers / producers /exporters 

Weighted 

average 

margins 

(percent) 

Wteland-Werke AG. 

531 

Metalfwerke Schwargwad GmbH .... 

531 

Langenberg Kupfer-und Messtngwerko GmbH 

KG ... . 

1594 

All others. 

8 87 



This determination constitutes an 
antidumping duty order with respect to 
brass sheet and strip from the FRG. 
pursuant to section 736 of the Act (19 
U.S.C. 1673e) and 5 353.48 of the 
Commerce Regulations (19 CFR 353.48). 
We have deleted from the Commerce 
Regulations, Annex I of 19 CFR Part 353, 
which listed antidumping duty findings 
and orders currently in effect. Instead, 
interested parties may contact the 
Central Records Unit, Room B-099, 
Import Administration, for copies of the 
updated list of orders currently in effect. 

This notice is published in accordance 
with section 736 of the Act (19 U.S.C. 
1673e) and § 353.48 of the Commerce 
Regulations (19 CFR 353.48). 

March 2. 1987. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
A dministration. 

[FR Doc. 87-4770 Filed 3-5-87; 8:45 am) 

BILLING CODE 3510-OS-M 


IA-475-601J 

Antidumping Duty Order; Brass Sheet 
and Strip from Italy 

agency: International Trade 
Administration, Import Administration, 
Department of Commerce. 
action: Notice. 


summary: In separate investigation 
concerning brass sheet and strip from 
Italy, the United States Department of 
Commerce (the Department) and the 
United States International Trade 
Commission (the ITC) have determined 
that brass sheet and strip from Italy are 
being sold at less than fair value and 
that sales of brass sheet and strip from 
Italy are materially injuring a United 
States industry. Therefore, based on 
these findings, all unliquidated entries, 
or warehouse withdrawals, for 
consumption of brass sheet and strip 
from Italy made on or after August 22. 
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1986, the date on which the Department 
published its "Preliminary 
Determination" notice in the Federal 
Register, will be liable for the possible 
assessment of antidumping duties. 
Further, a cash deposit of estimated 
antidumping duties must be made on all 
such entries, and withdrawals from 
warehouse, for consumption made on or 
after the date of publication of this 
antidumping duty order in the Federal 
Register. 

EFFECTIVE date: March 6,1987. 

FOR FURTHER INFORMATION CONTACT*. 

Judith Nehring (202) 377-1778 or Charles 
Wilson (202) 377-5288, Office of 
Investigations, International Trade 
Administration, United States 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington. DC 20230 
SUPPLEMENTARY INFORMATION: The 
merchandise covered by this order are 
brass sheet and strip, other than leader 
brass and tin brass sheet currently 
provided for under the Tariff Schedules 
of the United States Annotated, 

(TSUSA) item numbers 612.3960, 
612.3982, and 612.3986. 

The chemical composition of the 
products under investigation is currently 
defined in the Copper Development 
Association (C.D.A.) 200 Series or the 
Unified Numbering System (U.N.S.) 
C20000 series. Products whose chemical 
compositions are defined by other 
C.D.A. or U.N.S. series are not covered 
by this investigation. 

In accordance with section 733 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1673b), on August 18,1986, the 
Department made its preliminary 
determination that there was reason to 
believe or suspect that brass sheet and 
strip from Italy was being sold at less 
than fair value (51 FR 30097, August 22, 
1986). On January 5,1987. the 
Department made its final determination 
that these imports were being sold at 
less than fair value (52 FR 816, January 
9.1987). 

On February 19,1987, in accordance 
with section 735(d) of the Act (19 U.S.C. 
1673d(d)), the ITC notified the 
Department that such imports materially 
injure a United States industry. 

Therefore, in accordance with 
sections 736 and 751 of the Act (19 
U.S.C. 167e and 1675), the Department 
directs United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736(a)(1) of the Act (19 U.S.C. 
1673e(a)(l)], antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
brass sheet and strip from Italy. These 


antidumping duties will be assessed on 
all unliquidated entries of brass sheet 
and strip entered, or withdrawn from 
warehouse, for consumption on or after 
August 22,1988, the date on which the 
Department published its "Preliminary 
Determination" notice in the Federal 
Register (51 FR 30097). 

On and after the date of publication of 
this notice. United States Customs 
officers must require, at the same time 
as importers would normally deposit 
estimated duties on this merchandise, a 
cash deposit equal to the estimated 
weighted-average antidumping duty 
margin of 12.08 percent. 

This determination constitutes an 
antidumping duty order with respect to 
brass sheet and strip from Italy, 
pursuant to section 736 of the Act (19 
U.S.C. 1673e) and 5 353.48 of the 
Commerce Regulations (19 CFR 353.48). 
We have deleted from the Commerce 
Regulations, Annex I of 19 CFR Part 353, 
which listed antidumping duty findings 
and orders currently in effect. Instead, 
interested parties may contact the 
Central Records Unit, Room B-099, 
Import Administration, for copies of the 
updated list of orders currently in effect. 

This notice is published in accordance 
with section 736 of the Act (19 U.S.C. 
1673e) and § 353.48 of the Commerce 
Regulations (19 CFR 353.48). 

March 2,1987. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
A dministration. 

[FR Doc. 87-4768 Filed 3-5-87: 8:45 am] 

BILLING COOC 3510-OS-M 


(A-401-601J 

Antidumping Duty Order; Brass Sheet 
and Strip from Sweden 

agency: International Trade 
Administration, Import Administration, 
Department of Commerce. 
action: Notice. 

summary: In separate investigations 
concerning brass sheet and strip from 
Sweden, the United States Department 
of Commerce (the Department) and the 
United States International Trade 
Commission (the ITC) have determined 
that brass sheet and strip from Sweden 
are being sold at less than fair value and 
that sales of brass sheet and strip from 
Sweden are materially injuring a United 
States industry. Therefore, based on 
these findings, all unliquidated entries, 
or warehouse withdrawals, for 
consumption of brass sheet and strip 
from Sweden made on or after August 
22.1986, the date on which the 
Department published its "Preliminary 


Determination" notice in the Federal 
Register, will be liable for the possible 
assessment of antidumping duties. 
Further, a cash deposit of estimated 
antidumping duties must be made on all 
such entries and withdrawals from 
warehouse, for consumption made on or 
after the date of publication of this 
antidumping duty order in the Federal 
Register. 

EFFECTIVE DATE: March 6,1987. 

FOR FURTHER INFORMATION CONTACT: 

John Brinkman, Office of Investigations. 
International Trade Administration, 
United States Department of Commerce, 
14th Street and Constitution Avenue. 
NW., Washington, DC 20230; telephone: 
(202) 377-3965. 

SUPPLEMENTARY INFORMATION: The 

merchandise covered by this order are 
brass sheet and strip, other than leaded 
brass and tin brass sheet and strip, 
currently provided for under the Tariff 
Schedules of the United States 
Annotated (TSUSA), item numbers 
612.3960, 612.3982. and 612.3988. 

The chemical composition of the 
products under investigation is currently 
defined in the Copper Development 
Association (C.D.A.) 200 Series or the 
Unified Numbering System (U.N.S.) 
C20000 series. Products whose chemical 
compositions are defined by other 
C.D.A. or U.N.S. series are not covered 
by this investigation. 

In accordance with section 733 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1673b), on August 18.1986, the 
Department made its preliminary 
determination that there was reason to 
believe or suspect that brass sheet and 
strip from Sweden was being sold at 
less than fair value (51 FR 30088, August 
22,1986). On January 5,1987, the 
Department made its final determination 
that these imports were being sold at 
less than fair value (52 FR 819, January 
9,1987). 

On February 19,1987, in accordance 
with section 735(d) of the Act (19 U.S.C. 
1673d(d)J, the ITC notified the 
Department that such imports materially 
injure a United States industry. 

Therefore, in accordance with section 
736 and 751 of the Act (19 U.S.C. 1673e 
and 1675), the Department directs 
United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736(a)(1) of the Act (19 U.S.C. 
1673e(a)(l)), antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
brass sheet and strip from Sweden. 
These antidumping duties will be 
assessed on all unliquidated entries of 
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brass sheet and strip entered, or 
withdrawn from warehouse, for 
consumption on or after August 22,1986, 
the date on which the Department 
published its “Preliminary 
Determination” notice in the Federal 
Register (51 FR 30088). 

On and after the date of publication of 
this notice, United States Customs 
officers must require, at the same time 
as importers would normally deposit 
estimated duties on this merchandise, a 
cash deposit equal to the estimated 
weighted-average antidumping duty 
margins of 9.49 percent. 

This determination constitutes an 
antidumping duty order with respect to 
brass sheet and strip from Sweden, 
pursuant to section 736 of the Act (19 
U.S.C. 1673e) and § 353.48 of the 
Commerce Regulations (19 CFR 353.48). 
We have deleted from the Commerce 
Regulations, Annex I of 19 CFR Part 353, 
which listed antidumping duty findings 
and orders currently in effect. Instead, 
interested parties may contact Central 
Records Unit, Room B-099, Import 
Administration, for copies of the 
updated list of orders currently in effect. 

This notice is published in accordance 
with section 736 of the Act (19 U.S.C. 
1673e) and § 353.48 of the Commerce 
Regulations (19 CFR 353.48). 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

March 2.1987. 

|FR Doc. 87-4769 Filed 3-5-87; 8:45 am) 

BILLING COO£ 3510-DS-M 


(C-508-601| 

Countervailing Duty Order; Oil Country 
Tubular Goods from Israel 

agency: Import Administration, 
International Trade Administration, 
Commerce. 

ACTION: Notice. 


summary: In its investigation, the U.S. 
Department of Commerce determined 
that oil country tubular goods (OCTG) 
from Israel are being subsidized within 
the meaning of the countervailing duty 
law. In a separate investigation, the U.S. 
International Trade Commission (ITC) 
determined that imports of OCTG from 
Israel are materially injuring a U.S. 
industry. 

Therefore, based on these findings, all 
unliquidated entries of OCTG from 
Israel as described in this notice which 
are entered or withdrawn from 
warehouse for consumption, on or after 
June 11,1986. the date on which the 
Department published its preliminary 
countervailing duty determination notice 


in the Federal Register, and before 
October 9,1986, the date we instructed 
the U.S. Customs Service to discontinue 
the suspension of liquidation, will be 
liable for the possible assessment of 
countervailing duties. 

Further, a cash deposit of estimated 
countervailing duties of 11.86 percent ad 
valorem must be made on all such 
entries or withdrawals from warehouse, 
for consumption, made on or after the 
date of publication of this countervailing 
duty order in the Federal Register. 
effective DATE: March 6,1987. 


FOR FURTHER INFORMATION CONTACT: 

Gary, Taverman, Office of 
Investigations, or Richard Moreland, 
Office of Compliance, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: 202/377-0161 (Taverman) or 
202/377-2786 (Moreland). 


SUPPLEMENTARY INFORMATION: The 

products covered by this investigation 
are “oil country tubular goods," which 
are hollow steel products of circular 
cross-section intended for use in drilling 
for oil or gas. These products include oil 
well casing, tubing, and drill pipe of 
carbon or alloy steel, whether welded or 
seamless, manufactured to either 
American Petroleum Institute (API) or 
non-API (such as proprietary) 
specifications as currently provided for 
in the Tariff Schedules of the United 
States Annotated (TSUSA) under item 
numbers: 


810.3218 

810.3219 

610.3233 

810.3234 

610.3242 

610.3243 
610.3249 
810.3252 
610.3254 

810.3258 

610.3258 
610.3262 
610.3264 

610.3721 

610.3722 
610.3751 
610.3925 
610.3935 
610.4025 
610.4035 
810.4210 
610.4220 
610.4225 
610.4230 


610.4235 

610.4240 

610.4310 

610.4320 

610.4325 

610.4335 

610.4942 

610.4944 

610.5243 

610.4954 

810.4955 
610.4958 
610.4957 

810.4968 

610.4967 

610.4968 

610.4969 

610.4970 

610.5221 

610.5222 

610.5244 
610.5234 
610.5240 
610.5242 


The scope of this investigation 
includes OCTG in both finished and 
unfinished condition. 


For purposes of its preliminary 
determination, the ITC ruled that drill 
pipe is a separate “like product" from 
other types of OCTG. Since the 
petitioners neither manufacture, 
produce, or wholesale drill pipe, they 
are not “interested parties" with respect 


to drill pipe, within the meaning of 
section 771(9)(C) of the Act. Therefore, 
we did not investigate sales of drill pipe 
in this investigation. 

In accordance with section 703 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1671b), on June 11,1986, the 
Department published its preliminary 
determination that there was reason to 
believe or suspect that manufacturers, 
producers, or exporters of OCTG from 
Israel received benefits which constitute 
subsidies within the meaning of the 
countervailing duty law (51 FR 21201). 
On January 15,1987, the Department 
published its final determination that 
these imports are being subsidized (51 
FR 1649). 

On February 20,1987, in accordance 
with section 705(d) of the Act (19 U.S.C. 
1671 d(d)), the ITC notified the 
Department that subsidized imports of 
OCTG from Israel materially injure a 
U.S. industry. 

Therefore, in accordance with 
sections 706 and 751 of the Act (19 
U.S.C. 1671e and 1675), the Department 
directs U.S. Customs officers to asess, 
upon further advice by the administering 
authority pursuant to sections 706(a)(1) 
and 751 of the Act (19 U.S.C. 1671e(a)(l) 
and 1675), countervailing duties equal to 
the amount of the estimated net subsidy 
on all entries of OCTG from Israel as 
described above. These countervailing 
duties will be assessed on all 
unliquidated entries of such OCTG from 
Israel which are entered, or withdrawn 
from warehouse 3, for consumption, on 
or after June 11.1986, the date on which 
the Department published its 
preliminary affirmative countervailing 
duty determination notice in the Federal 
Register (51 FR 21201.) and before 
October 9,1986, the date we instructed 
the U.S. Customs Service to discontinue 
the suspension of liquidation on future 
entries, and on all entries and 
withdrawals made on or after the date 
of publication of this order in the 
Federal Register. Entries of OCTG on or 
between October 9,1986, and the day 
prior to the date of publication of this 
order in the Federal Register are not 
liable for the assessment of 
countervailing duties since we cannot 
impose the suspension of liquidation of 
the subject merchandise for more than 
120 days without the issuance of a final 
affirmative ITC injury determination. 

On and after the date of publication of 
this notice, U.S. Customs officers must 
require, at the same time as importers 
would normally deposit estimated duties 
on this merchandise, a cash deposit of 
11.86 percent ad valorem on all entries 
of OCTG from Israel described in this 
notice. 
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This determination constitutes a 
countervailing duty order with respect 
to OCTG from Israel pursuant to section 
706 of the Act (19 U.S.C. 1671e(a)(l)) and 
§ 3 55.36 of the Commerce Regulations 
(19 CFR 355.36). We have deleted from 
the Commerce Regulations Annex III of 
19 CFR Part 355, which listed 
countervailing duty orders currently in 
effect. Instead, interested parties may 
contact the Central Records Unit, Room 
B-099. Import Administration, for copies 
of the updated list of orders currently in 
effect. 

Notice of Review 

In accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675(a)(1)), the 
Department hereby gives notice that, if 
requested, it will commence an 
administrative review of this order. For 
further information regarding this 
review, contact Richard Moreland at 
(202) 377-2786. 

This notice is published in accordance 
with section 706 of the Act (19 U.S.C. 
1671e) and § 355.36 of the Commerce 
Regulations (19 CFR 355.36) 

March 2, 1987. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

|1R Doc. 87-4774 Filed 3-5-87; 8:45 am] 

BILLING CODE 3510-OS-M 


IA-508-602] 

Antidumping Duty Order, Oil Country 
Tubular Goods From Israel 

agency: International Trade 
Administration. Import Administration, 
Department of Commerce. 
action: Notice. 

summary: In its investigation of oil 
country tubular goods (OCTG) from 
Israel, the United States Department of 
Commerce (the Department) and the 
United States International Trade 
Commission (the ITC) have determined 
that OCTG from Israel is being sold at 
less than fair value and that sales of 
OCTG from Israel are materially 
injuring a United States industry. 
Therefore, based on these findings, all 
unliquidated entries, or warehouse 
withdrawals, for consumption of OCTG 
from Israel made on or after August 25, 
1986, the date on which the Department 
published its "Preliminary 
Determination" notice in the Federal 
Register, will be liable for the possible 
assessment of antidumping duties. 
Further, a cash deposit of estimated 
antidumping duties must be made on all 
such entries, and withdrawals from 
warehouse, for consumption made on or 


after the date of publication of this 
antidumping duty order in the Federal 
Register. 

EFFECTIVE DATE: March 5,1987. 

FOR FURTHER INFORMATION CONTACT: 

James Riggs or Charles Wilson, Office of 
Investigations. International Trade 
Administration, United States 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington. DC 20230; telephone: (202) 
377—4929 or 377-5288. 

SUPPLEMENTARY INFORMATION: The 
merchandise covered by this order is oil 
country tubular goods, which are hollow 
steel products of circular cross section 
intended for use in drilling for oil or gas. 
These products include oil well casing, 
tubing, and drill pipe of carbon or alloy 
steel, whether welded or seamless, 
manufactured to either American 
Petroleum Institute (API) or non-API 
(such as proprietary) specifications as 
currently provided for in the Tariff 
Schedules of the United States Annoted 
items 610.3216, 610.3219, 610.3233, 
610.3234, 610.3242, 610.3243, 610.3249, 
610.3252, 610.3254, 610.3256, 610.3258, 
610.3262, 610.3264, 610.3721, 610.3722, 
610.3751, 610.3925, 610.3953, 610.4025. 
610.4035, 610.4210, 610.4220, 610.4230, 
610.4240, 610.4310, 610.4320, 610.4335. 
610.4942, 610.4944, 610.4954, 610.4955, 
610.4956, 610.4957. 610.4966, 610.4967, 
610.4968, 610.4969, 610.4970, 610.5221, 
610.5222, 610.5234, 610.5240, 610.5242, 
610.5243, 610.5244. This investigation 
includes OCTG in both finished and 
unfinished condition. 

On February 20.1987, in accordance 
with section 735(d) of the Act (19 U.S.C. 
1673(d)), the ITC notified the 
Department that such imports materially 
injure a United States industry. 

Therefore, in accordance with section 
736 and 751 of the Act (19 U.S.C. 1673e 
and 1675), the Department directs 
United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736(a)(1) of the Act (19 U.S.C. 
1673e(a)(l)), antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
OCTG from Israel. These antidumping 
duties will be assessed on all 
unliquidated entries of OCTG entered, 
or withdrawn from warehouse, for 
consumption on or after August 25.1986, 
the date on which the Department 
published its "Preliminary 
Determination" notice in the Federal 
Register (51 FR 30259, August 25,1986). 

On and after the date of publication of 
this notice. United States Customs 
officers must require, at the same time 
as importers would normally deposit 


estimated duties on this merchandise, a 
cash deposit equal to the estimated 
weighted-average antidumping duty 
margins noted below: 



Y 

Manufacturers / Producers/Exporters 

aver ago 
margins 


<%) 

Middle East Tube Co. Ltd. 

11 96 

All Ottiefs Manufacturers/Producers/Exporters — 

11.96 


Article VI.5 of the General Agreement 
of Tariffs and Trade provides that "(n]o 
product shall be subject to both 
antidumping and countervailing duties 
to compensate for the same situation of 
dumping or export subsidization." This 
provision is implemented by section 
772(d)(1)(D) of the Act, which prohibits 
assessing antidumping duties on the 
portion of the margin attributable to 
export subsidies. In the final 
countervailing duty determination on 
OCTG from Israel we found export 
subsidies. Since antidumping duties 
cannot be assessed on the portion of the 
margin attributable to export subsidies, 
there is no reason to require a cash 
deposit or bond for that amount. Thus, 
the amount of the export subsidies will 
be subtracted for deposit or bonding 
purposes from the dumping margins. 

This determination constitutes an 
antidumping duty order with respect to 
OCTG from Israel, pursuant to section 
736 of the Act (19 U.S.C. 1673e) and 
8 353.48 of the Commerce Regulations 
(19 CFR 353.48). We have deleted from 
the Commerce Regulations, Annex I of 
19 CFR Part 353, which listed 
antidumping duty findings and orders 
currently in effect. Instead, interested 
parties may contact the Central Records 
Unit, Room B-099, Import 
Administration, for copies of the 
updated list of orders currently in effect. 

This notice is published in accordance 
with section 736 of the Act (19 U.S.C. 
1673e) and § 353.48 of the Commerce 
Regulations (19 CFR 353.48). 

February 27.1987. 

Gilbert B. Kaplan. 

Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 87-4772 Filed 3-5-87; 8:45 am) 

BILLING CODE 3510-OS-M 


IA-333-6021 

Final Determination of Sales at Not 
Less Than Fair Value; Certain Fresh 
Cut Flowers From Peru 

agency: Import Administration. 
International Trade Administration, 
Commerce. 
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action: Notice. 


summary: We have determined that 
certain fresh cut flowers from Peru are 
not being, nor are Likely to be, sold in 
the United States at less than fair value, 
and have notified the U.S. International 
Trade Commission (ITC) of our 
determination. We have directed the 
U.S. Customs Service to terminate the 
suspension of liquidation ordered in our 
preliminary determination, of all entries 
of certain fresh cut flowers that were 
entered, or withdrawn from warehouse, 
for consumption, on or after November 

3. 1986, the date of publication of our 
preliminary determination in the Federal 
Register, and to release any cash 
deposit or bond posted. 

EFFECTIVE DATE: March 6,1987. 

FOR FURTHER INFORMATION CONTACT: 
William E. Perry or John Brinkmann. 
Office of Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, DC 20230; 
telephone (202) 377-0160 or (202) 377- 
3965. 

SUPPLEMENTARY INFORMATION: 

Final Determination 

We have determined that certain fresh 
cut flowers from Peru are not being, nor 
are likely to be, sold in the United States 
at less than fair value, as provided in 
section 735(a) of the Tariff Act of 1930, 
as amended (the Act) (19 U.S.C. 

1673d(a)). We made fair value 
comparisons on sales of the class or 
kind of merchandise to the United States 
by the respondent during the period of 
investigation, June 1,1985 through May 

31. 1986. Comparisons were based on 
United States price and foreign market 
value. Foreign market value was based 
on third country prices and constructed 
value. 

The weighted-average margin for the 
company investigated is 0.47 percent. 
This is de minimis. 

Case History 

On May 21,1986, we received a 
petition in proper form filed by the 
Floral Trade Council of Davis, 

California. The petition was filed on 
behalf of the U.S. industry that grows 
certain fresh cut flowers. In compliance 
with the filing requirements of $ 353.36 
of the Commerce Regulations (19 CFR 
353.36), the petition alleged that imports 
of the subject merchandise from Peru 
are being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930, as amended (the Act), 
and that these imports materially injure. 


or threaten material injury to, a U.S. 
industry. 

We determined that the petition 
contained sufficient grounds upon which 
to initiate an antidumping duty 
investigation. We initiated such an 
investigation on June 10,1986 (51 FR 
21951, June 17,1986), and notified the 
ITC of our action. On July 7.1986. the 
ITC determined that there is a 
reasonable indication that imports of 
certain fresh cut flowers from Peru 
materially injure a U.S. industry (USITC 
Pub. No. 1887). 

On July 16,1986, we presented an 
antidumping duty questionnaire to 
Flores Esmeralda, S.R.L. This company 
accounts for at least 95 percent of 
exports from Peru of the subject 
merchandise to the United States. We 
requested a response in 30 day 9 . On 
August 17,1986, at the request of 
respondent, we granted an extension of 
the due date for the questionnaire 
response. On September 10, we received 
a response from the company. On 
October 2 and 10, we requested 
supplemental responses. We received 
supplemental responses on October 10 
and 16.1986. 

On October 28,1986, we made an 
affirmative preliminary determination 
(51 FR 39899, November 3,1986). 

We conducted verification in Miami, 
Florida on November 3 and 4,1986 and 
in Lima, Peru, from November 10 
through 15,198a 

On November 21,1986, we received a 
request from respondent to extend the 
due date of our final determination to 
February la 1987. On December 17, 

1986, pursuant to section 735(a)(2)(A) of 
the Tariff Act of 1930, as amended, we 
extended the due date of the final 
determination until no later than 
February 16.1987 (51 FR 46906, 

December 29,1986). 

On January 30,1987, respondent 
requested that the Department extend 
the final investigation to February 27, 

1987. On February 10,1987, pursuant to 
section 735(a)(2)(A) of the Tariff Act of 
1930, we extended the due date of the 
final determination until no later than 
February 27,1987. 

As required by the Act, we afforded 
interested parties an opportunity to 
submit oral or written comments to 
address the issues arising in this 
investigation. A hearing was held on 
January 9.1987. 

Scope of Investigation 

The products covered by this 
investigation are fresh cut miniature 
(spray) carnations, currently provided 
for in item 192.17 of the Tariff Schedules 
of the United States (TSUS), and 
pompon chrysanthemums, and 


gypsophila, currently provided for in 
item 192.21 of the TSUS. 

Fair Value Comparisons 

In order to determine whether sales of 
the subject merchandise to the United 
States were made at less than fair value, 
we compared a per stem weighted- 
average monthly price of U.S. sales for 
each flower type with a per stem foreign 
market value for each flower type based 
on third country prices or constructed 
value. 

Section 620(a) of the Trade and Tariff 
Act of 1984 (19 U.S.C. 1677f-l) expanded 
the discretionary use of sampling and 
averaging by the Department to include 
the determination of United States price 
or foreign market value, so long as the 
average is representative of the 
transactions under investigation. A 
combination of factors persuaded us to 
average U.S. sales. 

In a situation, such as here, where 
there is a mass filing of petitions 
alleging the sale of the same products at 
less than fair value from a number of 
countries, the limited resources of the 
Department are severely taxed due to 
the statutory deadlines. Eight separate 
cases were filed, some of them covering 
up to seven types of flowers. At the time 
of the prelimary determinations, the 
Department was confronted with over 
260,000 sales transactions in the United 
States of the fresh cut flowers from 
various countries under investigation. A 
decision to make fair value 
comparisions, on a transaction-by¬ 
transaction basis would present an 
onerous, perhaps impossible, burden on 
the Department in terms of data 
collection, verification, and analysis. 
Consequently, the Department exercised 
its broad discretion to average United 
States price, as authorized by the 1984 
amendment to the Act, in order to 
reduce the administrative burden and 
maximize efficient use of limited 
resources, without loss of reasonable 
fairness in the results. 

Another factor in our determination is 
the need for consistency in our 
treatment of all the cut flowers 
investigation. Although the number of 
transactions varies among the countries 
being investigated, uniform application 
of the averaging methodology ensures 
that all countries are treated on the 
same basis. 

Moreover, because of the perishability 
of the product under investigation, we 
believe that averaging of the United 
States prices in this case contributes to 
a more fair and more representative 
measure of fair value. Because of this 
perishability, sellers may be faced with 
the choice of accepting whatever return 










7002 


Federal Register / Vol. 52, No. 44 / Friday. March 6. 1987 / Notices 


they can obtain on certain sales or 
destroying the merchandise. Unlike non- 
perishable products, sellers cannot 
withhold their flowers from the market 
until they can obtain a higher price. 

Faced with investigating sales of a 
product that is perishable, the 
Department has three options. The first 
would be to disregard entirely the “end 
of the day” or “distress” sales that are 
taken in lieu of destroying the product. 
The second would be to perform a 
transaction-by-transaction comparison. 
Finally, the third approach would be to 
employ limited averaging of United 
States prices. 

Under the first approach, the 
Department would ignore the end of the 
day sales on the basis that such sales 
are not representative of the sellers' 
behavior in the U.S. market. To do so, 
however, would completely overlook the 
fact that such sales do occur in the 
ordinary course of trade in this product. 
Moreover, any attempt to segregate end 
of the day sales from dumped sales 
would be fraught with difficulties. 
Therefore, we have rejected this 
approach. 

Under the second alternative, the 
Department would perform a 
transaction-by-transaction comparison. 
As noted above, the administrative 
burden imposed by a transaction-by- 
transaction comparison in these cases 
would be overwhelming. Moreover, 
given the Department’s practice of 
treating non-dumped sales as having 
zero margins, even where the margins 
would be negative, this approach would 
give disproportionate weight to the end 
of the day sales. In other words, a 
producer whose normal sales are at 
prices above fair value could be found 
to be dumping solely of these end of the 
day transactions. Again, we note that 
these sales arise only because of the 
perishability of the products under 
investigation. 

The final approach, limited averaging 
of United States prices, represents a 
balancing of the concerns raised by the 
other approaches. It does not ignore the 
fact that such end of the day sales occur 
in the ordinary trade of this product. Nor 
does it assign disproportionate weight to 
these sales. Therefore, this comparison 
yields the most accurate basis for 
determining whether sales are at less 
than fair value and constitutes the most 
representative analysis of trading 
practices which involve perishable 
products. 

Finally, we note that well before 
passage of the Trade and Tariff Act of 
1984, the Department used its discretion 
to employ nontraditional methodology 
when circumstances dictated. In Certain 
Fresh Winter Vegetables From Mexico; 


Antidumping: Final Determination of 
Sales of Not Less Than Fair Value , 45 
FR 20512 (1980), we used economic 
sampling techniques involving averaging 
to determine U.S. price because of the 
wide fluctuations in price due to the 
perishability of the product, among other 
reasons. This decision was affirmed by 
the Court of International Trade in 
Southwest Florida Winter Vegetable 
Growers Association v. United States. 7 
CIT 99, 584 F Supp. 10 (1984). The court 
noted that the Department has “broad 
flexibility" in administering the 
antidumping law, which it employed 
“with reasonable basis in fact reflecting 
the unique characteristic of perishability 
in the produce industry." Id. at 107-108. 

United States Price 

As provided in section 772(c) of the 
Act, we used the exporter’s sales price 
of the subject merchandise to represent 
United States price, as all the 
merchandise was sold to unrelated 
purchasers after importation into the 
United States. We made deductions, 
where appropriate, for foreign and 
domestic inland freight, sales 
commissions, return merchandise 
expenses, brokerage and handling, and 
credit expenses. Where appropriate we 
added a box charge, less commission, to 
the U.S. selling price to account for 
additional revenue received by the 
grower on its U.S. sales. 

In the preliminary determination we 
made an addition to United States price 
pursuant to section 772(d)(1)(C) of the 
Act to reflect the value of Certex 
received on shipments to the United 
States. For this final determination, we 
have determined that Certex certificates 
are issued by the government for use in 
paying future taxes and, therefore, 

Certex does not constitute a rebate of 
taxes previously paid or uncollected 
under section 772(d)(1)(C). Therefore, in 
this final determination, we did not add 
Certex to United States price under 
section 772(d)(10(C). 

Because the Generalized System of 
Preferences is applicable to Peruvian 
flowers, there was no United States duty 
charge to deduct. 

As noted in the “Fair Value 
Comparisons" section of the notice, we 
used monthly weight-averages for 
United States price. We chose to use 
monthly averages rather than 
seminannual or annual averages 
because, in many instances, the 
consignees in the United States reported 
sales on a monthly basis. For exporters 
in some countries, the only information 
available on United States sales is 
monthly totals. To be consistent, we 
averaged U.S. price on a monthly basis 


in all of the Department’s cut flower 
investigations. 

Foreign Market Value 

For purposes of this investigation, the 
Department used an extended period of 
investigation of twelve months in order 
to compensate for the seasonality of 
flower production and sales. 

As Flores Esmeralda, S.R.L. had no 
reported sales of such or similar 
merchandise in the home market for 
gypsophila, we calculated foreign 
market value, where appropriate, based 
on third country, packed f.o.b. Lima, 

Peru prices to unrelated purchasers in 
the Federal Republic of Germany. In 
calculating foreign market value based 
on third country prices, our methodology 
was to break the period of investigation 
into two six-month periods in 
accordance with our standard practice. 
Since, during each six-month period, 
third country sales occurred in three 
months or more, then the weighted- 
average prices for the months with sales 
were used for the months in that entire 
six-month period without sales. 
Deductions were made, as appropriate, 
for inland freight and brokerage and 
handling. We made a deduction for third 
country credit expenses. Since U.S. and 
third country packing were identical, we 
made no adjustment for packing. 

In the preliminary determination we 
added an amount for Certex to third 
country price. However, for reasons 
stated in the United States Price section 
of this notice, we have not added the 
Certex to the third country prices in this 
final determination. 

In accordance with section 773(e) of 
the Act, we calculated foreign market 
value based on the constructed value of 
miniature carnations and pompon 
chrysanthemums for Flores Esmeralda, 
S.R.L., as there were not sufficient home 
market or third country sales of such or 
similar merchandise for purposes of 
comparison. 

For Peru, the first three months of the 
period of investigation have been 
deemed hyperinflationary, therefore 
foreign market value was calculated on 
a monthly basis for these first three 
months. Effective September 1,1985, the 
Government of Peru instituted inflation 
controls. We thus have determined that 
effective September 1,1985, Peru did not 
have a hyperinflationary economy. For 
the remaining nine months of the period 
of investigation we calculated one 
weighted-average foreign market value 
for miniature carnations and pompon 
chrysanthemums. 

Constructed value was based on 
information submitted by the 
respondent. The per flower constructed 
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value represents the average cost for 
each type of flower, based on the costs 
incurred to produce that type of flower 
over an annual growing cycle. Since the 
length of the growing cycle, as well as 
the nature and timing of the harvest 
varies by flower types and seasonality, 
an annual period was considered to be 
representative of the grower’s costs for 
the production of the flower. In addition, 
because of the peak selling periods for 
flowers, we found that sales volume 
varied significantly between the periods 
of our investigation. Because we found 
that Peru was experiencing 
hyperinflation during the period of 
investigation, a yearly average 
constructed value would not take into 
account this inflation. Thus the 
constructed value was calculated on a 
monthly basis for the first three months 
and an average value for the last nine 
months. 

The per-unit average constructed 
values were based on the quantity of 
export quality flowers sold for each 
flower by the grower/exporter in all 
markets for the period. The grower sold 
the flowers on a consignment basis, 
absorbing all costs for waste and 
spoilage which occurred during the 
production and the marketing of these 
flowers. By using the quantity of export 
quality flowers, thi9 waste and spoilage 
is appropriately accounted for. Part of 
this waste which occurs during 
production is the non-export quality 
flowers (“culls”) which are produced in 
conjunction with the growth of the 
export-quality flowers. These “culls” 
were considered by the Department to 
be by-products. Therefore, the revenues 
from the sales of these culls were offset 
against the costs of the flowers. 

For propagation costs, the amortized 
amount for such expenses were included 
in the constructed value, if the farm had 
capitalized and was amortizing such 
expenses. However, if the farm did not 
maintain such detailed records, the 
Department used the current annual 
amount being expensed, where it 
appeared that such costs would be 
representative of the acutal costs which 
were initially incurred for the flowers 
currently being harvested. 

For interest expense, a deduction was 
made to adjust for that portion of such 
expense attributed to the credit 
expenses for sales. 

Where there were no sales to the 
home market or third countries or where 
selling expenses for these markets were 
not reported. U.S. selling expenses were 
included in constructed value. In all 
cases general expenses exceeded the 
statutory minimum of 10 percent of the 
cost of materials and fabrication; 
therefore the actual general expenses 


were used The statutory minimum of 
eight percent for profit was included 
because the Department could not verify 
home market or third country profit 
data. 

Where we compared constructed 
value to exporter’s sales price, we 
deducted sales commissions and credit 
expenses. We added U.S. packing to 
constructed values. 

Currency Conversions 

For comparisons involving exporter’s 
sales price transactions, when 
calculating foreign market value, we 
used the official exchange rate on the 
date of purchase pursuant to section 615 
of the 1984 Act. We followed section 615 
rather than § 353.56(a)(2) of our 
regulations, as it supersedes that section 
of the regulations. Normally, we use 
certified daily exchange rates furnished 
by the Federal Reserve Bank of New 
York as the official exchange rates, but 
no certified rates were available for 
Peru. Therefore, in place of the official 
certified rates, we used the monthly 
exchange rates published by Bank of 
America, London, as best information 
available. 

Verification 

As provided in section 776(a) of the 
Act, we verified all information 
provided by the respondent, using 
standard verification procedures, 
including examination of accounting 
records and original source documents 
containing relevant information on 
selected sales. 

Petitioner’s Comments 

Petitioners Comment 1 . Petitioner 
argues that the Department should not 
use monthly averages for determination 
of United States prices for he final 
determination as it did for the 
preliminary determination. Further, 
petitioner argues that the Department 
should not use three, six-month,or 
annual averages as proposed by the 
respondent. It argues that the use of 
such averages for products whose prices 
fluctuate on a daily or weekly basis 
disguises dumping margins. Petitioner 
further contends that if the Department 
uses averages, the law restricts their use 
to instances in which the use of 
averaging does not distort the existence 
or amount of less than fair value sales 
and to situations involving large 
numbers of transactions, where sale-by¬ 
sale analysis would impose an onerous 
burden on the Department. Petitioner 
maintains that both statute and 
administrative precedent preclude use 
of averaging in this case. If the 
Department does proceed to use 
averages for United States price. 


however, petitioner suggests use of daily 
averages during the winter and spring 
months and other months which had 
significant swings in unit prices. 

DOC Position . We disagree. See the 
“Fair Value Comparison,'' “United 
States Price," and “Foreign Market 
Value” sections of this notice. 

Petitioner’s Comment 2. Petitioner 
argues that cost of production data 
submitted by respondent are incomplete, 
misstated and untimely and therefore 
should not be used as an appropriate 
basis for constructed value. In 
particular, petitioner objects to relying 
on informal cost estimates by the farm 
managers to support its cost of 
production and pricing data. Petitioner 
argues that in light of the unreliable 
data, the Department should base 
constructed value on the information 
contained in the petition as best 
information available. 

DOC Position. We disagree. We 
verified all the information submitted by 
respondents. In particular, the farm 
managers’ cost estimates were 
reconciled to supporting documentation 
where their estimates influenced costs. 

Petitioner’s Comment 3. Petitioner 
argues that respondent has submitted 
revised data after the verification. Since 
the revised data has not been verified, 
the Department cannot utilize these data 
for its final determination. 

DOC Position. We agree. Documents 
submitted after verification were not 
used by the Department Only verified 
information was used to calculate 
foreign market value in this case. 

Petitioner’s Comment 4. Petitioner 
argues that respondent’s cost data are 
unusable because of the lack of any 
rational support in the record for the 
substantial allocation of production 
costs to “experimental” crops not 
subject to investigation. Petitioner 
especially objects to allocating costs for 
experimental flowers on the basis of the 
acreage these flowers occupy. 

DOC Position. During verification we 
detrmined that none of the 
“experimental flowers” grown were sold 
during the period of investigation. The 
cost of “experimental flowers’’ included 
the testing of new techniques for the 
flowers under investigation. Therefore, 
these costs were allocated to flowers 
produced and sold during the period of 
investigation. Costs associated with 
“experimental” flowers were allocated 
to flowers produced and sold based on 
acreage because we believe this to be a 
reasonable allocation method. 

Petitioner’s Comment 5. Petitioner 
objects to the Department’s 
“recalculation” of production cost 
estimates contained in the petition. 
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Specifically, it objects to the deduction 
of officers’ salaries and certain interest 
expenses from production costs. 
Concerning officers’ salaries, petitioner 
argue that these salaries represent a 
component of direct labor cost incurred 
by all producers whether actually 
performed by officers, as is common 
practice in the United States, or by 
others. As such, if the Department 
deducts officers’ salaries from 
production costs, it must include 
additional labor to replace the owner or 
other officers. Concerning interest 
expense, petitioner states that the 
interest deducted by the Department 
represents interest on working capital, 
which is a component of growing costs, 
not selling, general and administrative 
expenses. 

DOC Position. Since the Department 
used verified information in calculating 
the cost of production, it was not 
necessary to use cost data supplied in 
the petition. Therefore, the issue is moot. 

Petitioner's Comment 6 . Petitioner 
argues that the Department must 
increase by 10 percent the cost for 
consumption of supplies to account for 
transfers from the warehouse of the 
Sayan farm, the vegetable cost center. 

DOC Position. We agree. 

Consumption of supplies was corrected 
to reflect accurately transfers from the 
Sayan warehouse. 

Petitioner's Comment 7. Petitioner 
argues that respondent’s direct labor 
costs for 1986 were understated. 

DOC Position. We agree. Direct labor 
costs for 1986 were corrected to reflect 
accurately actual costs incurred in 
production. 

Petitioner's Comment 8. Petitioner 
argues that respondent’s overhead 
expenses in its cost of production 
response were erroneously identified as 
’’general" expenses. 

DOC Position. We agree. Overhead * 
expenses erroneously identified as 
'‘general’’ expenses were reclassified as 
cost of manufacturing. 

Petitioner's Comment 9. Petitioner 
argues that the Department incorrectly 
allocated a large fuel expense entirely to 
the month of purchase. Instead, a 
prorated portion of the expense should 
be applied to each month during the 
period of investigation. 

DOC Position . We agree. Fuel 
expenses were prorated over the period 
of investigation to reflect properly actual 
costs. 

Petitioner’s Comment 10. Petitioner 
argues that rent expenses claimed 
entirely in January 1985 must be 
allocated to each month’s production 
during the period over which the rent 
was applied. 


DOC Position. We agree. Rent 
expenses were prorated over the period 
of investigation to reflect properly actual 
costs. 

Petitioner's Comment 11. Petitioner 
argues that respondent purchased 
polypropylene bags from a related 
company for a lower price that was not 
at arms length. The Department should 
use the higher price charged to unrelated 
purchasers to calculate cost of 
production. 

DOC Position. During verification the 
relative prices between related and 
unrelated parties were compared. The 
difference in prices was insignificant. 
Thus the transactions could be 
considered as reflecting a "fair value" 
established by an arms length 
transaction. 

Respondent’s Comments 

Respondent’s Comment 1 . Respondent 
believes that, given the unique nature of 
the U.S. market for fresh cut flowers. 

U.S. prices should be averaged over an 
annual, semiannual or, at least, 
quarterly period. 

DOC Position. We disagree. See the 
"Fair Value Comparisons," "United 
States Price," and "Foreign Market 
Value" sections of this notice. 

Respondent's Comment 2. Respondent 
argues that at verification it was 
determined that it had erroneously 
calculated its per bunch air freight 
charge by overstating the weight. 
Respondent further argues that in 
calculating air freight, as determined at 
verification, it understated the number 
of bunches per box. Respondent argues 
that these mistakes should be corrected. 

DOC Position. We agree and have 
corrected these calculations in our final 
determination. 

Respondent's Comment 3. Expenses 
associated with flowers that had to be 
destroyed in the United States due to 
transportation delays caused by the 
suspension of direct air service between 
the U.S. and Peru should be classified as 
extraordinary expenses and should be 
excluded from calculations, especially 
for duty deposit purposes, since these 
expenses will not recur in the future due 
to the signing of a new direct air service 
agreement between the United States 
and Peru. 

DOC Position. We disagree. While the 
estimated duty rate must be as accurate 
as possible, it must be based on the 
actual costs during the appropriate 
period of investigation. The mere fact 
that these expenses may not recur in the 
future does not warrant their exclusion 
from our calculations. 

Respondent’s Comment 4. Respondent 
argues that, in submitting prices to the 
Department, respondent included a box 


charge that the consignment sales agent 
passed back to respondent. However, 
the prices submitted to the Department 
did not show the box commission 
retained by the consignment sales agent, 
which commission is also included in 
the sales price to the U.S. customer. The 
net result was that in its submission of 
October 16,1986, respondent provided 
for the deduction of a box commission 
from a sales price which did not include 
such commission. Such box commission, 
the existence of which was verified in 
Miami, should thus be accounted for in 
United States price in either of two 
ways: (a) Since the reported United 
States price did not include the box 
commission, the box commission could 
be added into the price and the 
adjustment for the box commission 
could be made: or (b) since the box 
commission was not included in the 
reported United States price, the box 
commission could simply be eliminated 
as an adjustment to United States price. 

DOC Position. We agree. Since the 
sales price included a box charge net of 
any commission, no adjustment was 
made for the box commission. 

Respondent's Comment 5. Respondent 
argues that the Department should 
either add the amount of countervailing 
duties attributable to export subsidies to 
United States price, as required by law. 
or instruct U.S. Customs to reduce any 
final dumping margin by any 
countervailing duties attributable to 
Certex as an export subsidy. 

DOC Position. Since this 
determination is negative, the issue is 
not relevant. 

Respondent's Comment 6. Respondent 
believes that the verification report 
understates the deductions for selling 
expenses from constructed values for 
mini-carnations and pompon 
chrysanthemums. 

DOC Position. We agree. The 
Department has adjusted the selling 
expenses noted in the verification report 
to reflect the corrected figures. 

Respondent's Comment 7. The 
constructed values of mini-carnations 
and of pompon chrysanthemums should 
be determined on the basis of bunches 
shipped, not bunches sold, in order to be 
consistent with traditional cost 
accounting principles. Moreover, if the 
Department calulates constructed value 
on the basis of flowers sold, it must 
include exports sold to all markets, not 
just the United States; if the Department 
calculates constructed value on the 
basis of flowers shipped, the costs of 
producing flowers that are not 
eventually sold should be treated as 
overhead expenses allocated over the 
period of investigation. 
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DOC Position. We disagree. The 
Department’s position is that unit cost 
should be computed on the basis of 
flowers sold. Allocating the total 
constructed value over the volume of 
export quality flowers sold supports the 
Department’s contention that costs 
associated with those flowers produced 
yet not sold due to perishability, 
transport damage, etc. must be borne by 
the flowers actually sold. Our 
computation takes into consideration 
that a flower grower in the normal 
course of business woud reasonably 
anticipate losses of this nature as a 
consequence of the product’s 
perishability and fragility. 

Respondent's Comment 8 . Respondent 
argues that application of the 
'‘hyperinflationary methodology” is not 
justified because respondent’s 
operations were not affected by the 
hyperinflationary environment and there 
was no pattern of increasing costs in its 
cost of production data. Furthermore, 
because of the seasonality of cut flower 
sales and the varied growing periods, 
application of the hyperinflationary 
methodology of comparing prices to 
foreign market value calculated on a 
monthy basis produces unreasonable 
and arbitrary results. Finally, the 
Department has no legal authority to 
apply an automatic hyperinflationary 
test of 50 percent without amending its 
regulations and providing for such a 
new rule. 

DOC Position. We disagree. There 
was a pattern of increasing costs 
through August of 1985. thus the 
Department has made a month-by¬ 
month foreign market value 
determination for the months of June to 
August 1985. However, in reallocating 
the verified annual production costs to 
these three months and the ensuing nine 
month period, we allocated costs by 
Peru hyperinflation indices only for 
those months in which hyperinflation 
was present. Total costs of production 
for the period of investigation were not 
increased. 

We do not agree that the 
Department’s methodology employed in 
cases involving hyperinflation 
economies has to be the subject of 
rulemaking procedures or that such 
methodology could not be employed 
until such procedures have been 
completed. The adoption of this 
methodology is neither rulemaking nor 
adjudication within the meaning of the 
Administrative Procedure Act. 

Respondent's Comment 9. The cost of 
production informaton used by the 
Department in its preliminary 
determination has been superseded by 
later filings and verification information 


and should not be used in the final 
determination. 

DOC Position. We agree and have not 
used the cost of production information 
from the petition. Instead we based our 
decision on verified information. 

Respondent's Comment 10. Because of 
production and selling cycles for mini- 
carnations and pompon 
chrysanthemums, the Department 
should use a yearly average constructed 
value figure for each flower subject to 
investigation. 

DOC Position. We diagree. For the cut 
flower cases in which there was no 
hyperinflation, we have used a yearly 
average constructed value figure. 
However, in this case in the first three 
months of the investigation, Peru was 
experiencing hyperinflation and a yearly 
average constructed value would not 
take into account the rapidly rising costs 
during the first three months of the 
period of investigation. 

Respondent's Comment 11. Credit 
expenses have been included as an 
adjustment to United States price and 
should also be included as a 
circumstance of sale adjustment against 
constructed value. 

DOC Position. We agree and have 
made a circumstance of sale adjustment 
to constructed value for credit costs. 

Termination of Suspension of 
Liquidation 

In accordance with section 735(c)(2) of 
the Act, we are directing the U.S. 
Customs Service to terminate the 
suspension of liquidation ordered in our 
preliminary determination, of all entries 
of certain fresh cut flowers from Peru 
that were entered, or withdrawn from 
warehouse, for consumption, on or after 
November 3.1986, the date of 
publication of our preliminary 
determination in the Federal Register, 
and to release any bond or cash deposit 
posted. 

ITC Notification 

In accordance with section 735(d) of 
the Act. we have notified the ITC of our 
determination. 

This determination is being published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1673d(d)). 

Paul Freedenberg, 

Assistant Secretary for Trade Administration. 
February 27,1987. 

|FR Doc. 87-4771 Filed 3-5-87; 8:45 am] 

BILLING CODE 3510-DS-M 


(Docket No. 70114-7014) 

Foreign Availability Assessment; Black 
and White Aerial Camera Film 

agency: Export Administration. 
International Trade Administration, 
Commerce. 

action: Notice of finding of availability 
assessments. 


summary: The Office of Foreign 
Availability (OFA) of Export 
Administration is required by section 5 
(f) and (h) of the Export Administration 
Act of 1979, as amended, to initiate and 
review claims of foreign availability on 
terms controlled for national security 
purposes. OFA has completed an 
assessment on black and white aerial 
camera film (controlled under ECCN 
4585B of the Commodity Control List) 
and has found no foreign availability for 
this commodity. 

FOR FURTHER INFORMATION CONTACT: 

Robert M. Lemer, Office of Foreign 
Availability, U.S. Department of 
Commerce, Washington, DC (Telephone: 
(202) 377-5953). 

SUPPLEMENTARY INFORMATION: 

Background 

The Office of Foreign Availability 
(OFA) conducted an assessment of the 
foreign availability of the following item: 

Black and white aerial camera film, 
sensitized and unexposed, having 
resolving powers (using a Test-Object 
Contrast of 1,000:1) of 400 line pairs/mm 
or more and having spectral sensitivities 
at wavelengths from 400 Angstroms to 
at least 7,100 Angstroms with a 
polyester film base thickness before 
coating of 0.0025 inch or less. 

Such film is a category of 
photographic equipment controlled for 
national security purposes under ECCN 
4585B of the Commodity Control List 
(Supplement No. 1 to § 399.1 of the 
Export Administration Regulations (15 
CFR Parts 368 through 399)]. The 
purpose of the assessment was to 
determine whether national security 
export controls should be continued. 

Export Administration gives notice 
that OFA has completed its assessment 
of foreign availability on black and 
white aerial camera film and, based on 
data available as of November 30,1986, 
has found no foreign production of such 
film and, therefore, no foreign 
availability as defined by law. 

If OFA receives substantive new 
evidence of foreign availability, this 
assessment will be reevaluated. 

Inquiries concerning the scope of this 
assessment may be directed to the 
Office of Foreign Availability. 
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Dated: March 3,1967. 

lames K. Pont, 

Acting Director, Office of Foreign 
A vailability. 

[FR Doc. 87-4789 Filed 3-5-87; 8:45 am] 

BILLING COO£ 3510-0T-M 


Subcommittee on Export 
Administration of the President's 
Export Council; Partially Closed 
Meeting 

A partially closed meeting of the 
President’s Export Council 
Subcommittee on Export Administration 
will be held March 24,1987, 9 a.m. to 3 
p.m.. Department of Commerce, Herbert 
Hoover Building. Room 4830,14th and 
Constitution Avenue, NW., Washington. 
DC. 

The Subcommittee provides advice on 
matters pertinent to those portions of 
the Export Administration Act as 
amended that deal with United States 
policies of encouraging trade with all 
countries with which the United States 
has diplomatic or trading relations, and 
of controlling trade for national security 
and foreign policy reasons. 

General Session 

9:00 a.m.-10:30 a.m. Various 
developments at Commerce in the 
Export Administration area including 
the ECASS Computer System. 

Executive Session 

10:30 a.m.-3:00 p.m. Discussion of 
matters properly classified under 
Executive Order 12356 dealing with 
matters pertaining to the control of 
exports for national security, foreign 
policy or short supply reasons under the 
Export Administration Act of 1979, as 
amended in 1985. A Notice of 
Determination to close meetings or 
portions of meetings of the 
subcommittee to the public on the basis 
of 5 U.S.C. 522(c)(1) was approved 
October 17,1985 in accordance with the 
Federal Advisory Committee Act A 
copy of the Notice of Determination is 
available for public inspection and 
copying in the Central Reference and 
Records Inspection Facility, Room 6628, 
U.S. Department of Commerce. (202) 
377-4217. A transcript of the minutes for 
the general sessions which is open to the 
public will be available in Room 6628 
approximately 10 working days after the 
meeting is held. 

For further information, contact Connie 
White (202) 377-4275. 

Willard A. W orkman, 

Director, Strategic Planning and Policy 
Division Export Administration. 

(FR Doc. 87-4790 Filed 3-5-87; 8:45 am] 

BILLING CODE 3510-01-N 


National Bureau of Standards 

[Docket No. 70109-7009] 

Second Review of Federal Information 
Processing Standard 46, Data 
Encryption Standard (DES) 

agency: National Bureau of Standards, 
Commerce. 

action: Notice of second review of 
federal information processing standard 
(FIPS) 46, data encryption standard. 

summary: Federal Information 
Processing Standard 46, Data Encryption 
Standard, issued in 1977, provides an 
algorithm to be implemented in 
electronic hardware devices and used 
for the cryptographic protection of 
computer data. The standard provided 
that it be reviewed within five years to 
assess its adequacy. The first review 
was completed in 1983, and the standard 
was reaffirmed for Federal government 
use (48 FR 41062 dated September 13, 
1983). 

The purpose of this notice is to 
announce the second review to assess 
the continued adequacy of the standard 
to protect computer data. Comments 
from industry and the public are invited 
on the following alternatives for FTPS 46. 
The costs (impacts) and benefits of 
these alternatives should be included in 
the comments: 

• Reaffirm the standard for another five 
(5) years. The National Bureau of 
Standards would continue to validate 
equipment that implements the 
standard. FTPS 46 would continue to 
be an approved method for protecting 
unclassified copmuter data against 
unauthorized modification or 
disclosure, 

• Withdraw the standard. The National 
Bureau of Standards would no longer 
continue to support the standard. 
Organizations could continue to 
utilize existing equipment that 
implements the standard, and non¬ 
government organizations could 
continue to develop new 
implementations as desired. 
Government organizations would 
begin to utilize new security devices 
as they become available through the 
Commercial Communication Security 
Endorsement Program of the National 
Security Agency. 

• Revise the applicability of the 
standard. The applicability statement 
of the standard would be changed to 
specify certain uses, such as using the 
standard for protecting Electronic 
Funds Transfers. Proposed technical 
changes to the algorithm will not be 
considered during this review. 


Interested parties may obtain a copy 
of FIPS 46 from the National Technical 
Information Service (NTIS), 5285 Prt 
Royal Road, Springfield. VA 22161, 
telephone (703) 487-4650. 

date: Comments on this second review 
of FIPS 46 must be received on or before 
June 4,1987. 

ADDRESS: Written comments concerning 
this standard should be submitted to the 
Director, Institute for Computer Sciences 
and Technology, ATTN: Second Review 
of FIPS 46, Technology Building, Room 
B154, Gaithersburg, MD 20899. 

Written comments received in 
response to this notice will be made part 
of the public record and will be made 
available for inspection and copying in 
the Central Reference and Records 
Inspection Facility, Room 6628, Herbert 
C. Hoover Building, 14th Street between 
Pennsylvania and Constitution Avenues 
NW., Washington, DC 20230. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Dennis Branstad, Institute for 
Computer Sciences and Technology, 
National Bureau of Standards, 
Gaithersburg, MD 20899, (301) 975-2913. 

Dated: February 28,1987. 

Ernest Ambler, 

Director. 

[FR Doc. 87-4700 Filed 3-5-87; 8:45 am] 

BILUNG CODE 3510-CN-M 


National Oceanic and Atmospheric 
Administration 

[P386] 

Marine Mammals; Issuance of Permit; 
Oceanic Research and Communication 
Alliance 

On December 4,1986, notice was 
published in the Federal Register (51 FR 
43764) that an application had been filed 
by the Oceanic Research and 
Communication Alliance, 3101 
Washington Street, San Francisco. 
California 94115, to release two Atlantic 
bottlenose dolphins [Tursiops 
truncatus). 

Notice is hereby given that on 
February 10,1987, as authorized by the 
provisions of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), the National Marine Fisheries 
Service issued a Permit for the above 
taking, subject to certain conditions set 
forth therein. 

The Permit is available for review by 
interested persons in the following 
office(s): 

Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service, 1825 Connecticut 
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Avenue NW., Room 805, Washington, 
DC. 

Director, Southeast Region, National 
Marine Fisheries Service, 9450 Roger 
Boulevard, St. Petersburg, Florida 33702; 

and 

Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island. California 
90731-7415. 

Dated: February 27,1987. 

Dr. Nancy Foster, 

Director. Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service . 

|FR Doc. 87-4714 Filed 3-5-87; 8:45 am) 

BILLING CODE 3510-22-M 


Marine Mammals; Modification of 
Permits 

Notice is hereby given that, pursuant 
to the provisions of §216.33 (d) and (e) of 
the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR 216) and §222.25 of the regulations 
governing endangered species permits 
(50 CFR 222), Scientific Research 
Permits: No. 393 issued to Dr. Richard H. 
Lambertsen on September 13,1982 (47 
FR 41413), as modified on June 14,1985 
(48 FR 25733); No. 435 issued to Dr. 

Roger Payne on October 5,1983 (48 FR 
48271), as modified on February 28,1985 
(50 FR 9703); No. 437 issued to Mr. 
Kenneth C. Balcomb III on November 4. 
1983 (48 FR 51949), as modified on 
December 4,1985 (50 FR 49747); No. 493 
issued to the West Coast Whale 
Research Foundation on February 28. 
1985 (50 FR 9481), as modified on 
October 4.1985 (50 FR 41550); No. 501 
issued to Dr. Howard E. Winn on July 
12.1985 (50 FR 29715); and No. 538 
issued to Ms. Deborah A. Glockner- 
Ferrari and Mr. Mark J. Ferrari on 
January 14,1986 (51 FR 3093) are further 
modified by adding Section D as 
follows: 

Section D. Special Conditions for Hawaiian 
Waters Humpback Whale Scientific 
Research. 

This section includes, in part, 
conditions which require notification to 
the Western Pacific Program Office in 
advance of any proposed research, the 
cessation of any activity which causes 
harassment, and outlines the reporting 
requirements of the Permit Holder and 
use of still photographs/film for 
commercial/documentary purposes. 

Modification of these permits 
becomes effective upon publication in 
the Federal Register. 

These permits were modified in 
accordance with, and are subject to, 

Parts 220 through 222 of Title 50 CFR of 


the National Marine Fisheries Service 
regulations governing endangered 
species permits (39 FR 41367). This 
modification is consistent with the 
purposes and policy set forth in section 
2 of the Endangered Species Act of 1973. 

Documents pertaining to the above 
modification and Permits are available 
for review in the following offices; 

Office of Protected Species and 
Habitat Conservation, National Marine 
Fisheries Service, 1825 Connecticut 
Avenue NW., Rm. 805, Washington, DC 
20009; 

Director, Northwest Region, National 
Marine Fisheries Service, 7600 Sand 
Point Way NE., BIN C15700, Seattle, 
Washington 98115; 

Director, Southwest Region, National 
Marine Fisheries Service. 300 South 
Ferry Street, Terminal Island. California 
90731; 

Director. Northwest Region, National 
Marine Fisheries Service, 14 Elm Street, 
Federal Building, Gloucester, 
Massachusetts 01930; 

Director. Southeast Region, National 
Marine Fisheries Service, 9450 Roger 
Boulevard, St. Petersburg, Florida 33702; 
and 

Director, Alaska Region. National 
Marine Fisheries Service, P.O. Box 1668, 
Juneau, Alaska 99802. 

Dated: February 27,1987. 

Nancy Foster. 

Director, Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service. 

[FR Doc. 87-4715 Filed 3-5-87; 8:45 am] 
BILLING CODE 3510-22-M 


[P254B] 

Marine Mammals; Modification of 
Permit; Pacific Whale Foundation; 
Modification 

Notice is hereby given that pursuant 
to the provisions of § 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR Part 216) and § 222.25 of the 
regulations governing endangered 
species permits (50 CFR Part 222). 
Scientific Research Permit No. 565 
issued to the Pacific Whale Foundation, 
P.O. Box 1033, Suite 303, Azeka Place, 
Kihei, Maui, Hawaii 96753, on 
September 24,1986 (51 FR 35386) is 
modified by adding section B.5 as 
follows: 

“5. The Permit Holder shall notify the 
Director, Alaska Region. National Marine 
Fisheries Service. (P.O. Box 1668, Juneau. 
Alaska 98802, 907/586-7221) in writing at 


least two (2) weeks in advance of any 
proposed humpback whale research in 
Alaskan waters. This notification shall 
include the proposed location(s). dates and 
duration of study as specifically as possible, 
and the names and affiliations of all 
personnel who will operate under the Permit 
At least two weeks prior notification shall 
also be made of all subsequent addition or 
deletions of personnel/agents.” 

This Modification becomes effective 
upon publication in the Federal Register. 

This Permit was modified in 
accordance with and is subject to. Parts 
220 through 222 of Title 50 CFR of the 
National Marine Fisheries Service 
regulations governing endangered 
species permits (39 FR 41367). This 
modification is consistent with the 
purposes and policy set forth in section 
2 of the Endangered Species Act of 1973. 

Documents pertaining to the above 
Modification and Permit are available 
for review in the following offices: 

Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service, 1825, Connecticut 
Avenue, NW., Room 805, Washington, 
DC 20009; 

Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island, California 
90731; and 

Director, Alaska Region, National 
Marine Fisheries Service, 709 West 9th 
Street, Federal Building, Juneau, Alaska 
99802. 

Dated: February 27,1987. 

Nancy Foster, 

Director, Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service . 

[FR Doc. 87-4712 Filed 3-5-87; 8:45 am] 

BILLING CODE 3510-22-M 


(P311C1 

Marine Mammals Application for 
Permit; The Whale Museum; Correction 

On January 26,1987, Notice was 
published in the Federal Register (53 FR 
2754), that the Whale Museum has 
requested a Permit to take marine 
mammals as authorized by the Marine 
Mammal Protection Act. The name and 
number of marine mammals and the 
requested duration of the Permit should 
read: 

3. Name and Number of Marine 
Mammals: 

Killer whale (Orcinus o/ro)—100 per year. 
Dali's porpoise (Phocoenoides dallii)— 500 
per year. 

Harbor porpoise [Phocoena phocoena )—300 
per year. 

Minke whale (Balaenoptera acutorostrata )— 
75 per year. 
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Gray whale [Eschrictius robust us) —100 per 
year. 

Humpback whale [Megaptera 
novaeanghae) —50 per year. 

6. Period of Activity: 3 years. 

Dated: February 27.1987. 

Nancy Foster. 

Director. Office of Protected Species and 
Habitat Conservation, National Marine 
Fisheries Service. 

|FR Doc. 87-4713 Filed 3-5-87; 8:45 am] 

BILLING COO€ 3510-22-M 


1 Modification No. 3 to Permit No. 377; P291] 

Endangered Species; Permit 
Modification; Lawler, Matusky and 
Skelly Engineers 

Notice is hereby given that pursuant 
to the provisions of $ 222.25 of the 
regulations governing Endangered Fish 
and Wildlife (50 CFR Part 222), Scientific 
Research Permit No. 377 issued to 
Lawler, Matusky & Skelly Engineers, 
Pearl River, New York 10965. on May 1. 
1982 (47 FR 19730). modified on January 
16.1984 (49 FR 2928), and January 16. 
1988 (51 FR 3391) is further modified as 
follows: 

Section B.8 is deleted and replaced by: "8. 
The Permit is valid with respect to the taking 
authorized herein until December 31.1987.*' 

The effective date of this modification 
is January 1.1987. 

As required by the Endangered 
Species Act of 1973 issuance of this 
modification is based on a finding that 
such modification (1) was applied for in 
good faith, (2) will not operate to the 
disadvantage of the endangered species 
which is the subject of this modification, 
and (3) will be consistent with the 
purposes and policies set forth in 
section 2 of the Endangered Species Act 
of 1973. This modification was issued in 
accordance with, and is subject to. Parts 
217 through 222 of Title 50 CFR of the 
National Marine Fisheries Service 
regulations governing endangered 
species permits (39 FR 41367), November 
27,1974). 

Documents submitted in connection 
with the above permit and modification 
are available for review in the following 
offices: 

Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service, 1825 Connecticut 
Avenue NW., Room 805. Washington, 
DC; and 

Director, Northeast Region, National 
Marine Fisheries Service, 14 Elm Street, 
Federal Building. Gloucester. MA 09130. 


Dated: February 27.1987. 

Nancy Foster. 

Director. Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service. 

[FR Doc. 87-4711 Filed 3-5-87; 8:45 am) 
BILLING COOt 3510-22-M 


Marine Mammals; Receipt of 
Application; General Permit 

Notice is hereby given that the 
following application has been received 
to take marine mammals incidental to 
commercial fishing operations within 
the U.S. Exclusive Economic Zone (EEZ) 
during 1987 as authorized by the Marine 
Mammal Protection Act of 1972 (16 
U.S.C. 1361 through 1407) and the 
regulations thereunder. 

China National Fisheries Corporation, 
817 W. 72nd Ave., Anchorage, Alaska 
99502 has applied for a Category' 1 
"Towed or Dragged Gear*' general 
permit to take 160 pinnipeds and 65 
cetaceans in the Bering Sea and Gulf of 
Alaska. 

The application is available for 
review in the Protected Species 
Division, National Marine Fisheries 
Service, 1825 Connecticut Ave., NW., 
Washington. DC. 

Interested parties may submit written 
views on this application within 30 days 
of the date of this notice to the Office of 
Protected Species and Habitat 
Conservation. NMFS/NOAA, 
Washington, DC 20235. 

Dated: February 27,1987. 

Nancy Foster, 

Director. Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service. 

(FR Doc. 87-4709 Filed 3-5-87; 8:45 am) 

BILLING COOt 3510-22-M 


[Modification No. 2 to Permit No. 523] 

Marine Mammals; Permit Modification; 
Stephen W. Mitchell 

Notice is hereby given that pursuant 
to the provisions of § 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR Part 216), Permit No. 523 issued to 
Stephen W. Mitchell (aka Lee Stevens), 
15 Amity Place, Staten Island, New York 
10303, on September 17,1985 (50 FR 
39754) as modified on March 19,1986 (51 
FR 10419) is further modified as follows: 

Special Condition B. 5 is replaced by: “5. 
The authority to acquire these marine 
mammals shall extend through December 31. 
1987. The terms and conditions of this Permit 
(Sections B and C) shall remain in effect as 
long as one of the marine mammals taken 
hereunder is maintained in captivity under 


the authority and responsibility of the Permit 
Holder." 

The effective date of this modification 
is December 31.1986. 

The Permit, as modified, and 
documentation pertaining to the 
modification are available for review in 
the following offices: 

Office of Protected Species and 
Habitat Conservation. National Marine 
Fisheries Service, 1825 Connecticut 
Avenue. NW., Room 805, Washington, 
DC 20235. 

Director, Northwest Region, National 
Marine Fisheries Service. 7600 Sand 
Point Way. NE.. BIN C15700, Seattle. 
Washington 98115; 

Director. Northeast Region, National 
Marine Fisheries Service. 14 Elm Street, 
Federal Building, Gloucester, 
Massachusetts 01930; 

Director, Southwest Region, National 
Marine Fisheries Service. 300 South 
Ferry Street. Terminal Island, California 
90731; and 

Director, Southeast Region, National 
Marine Fisheries Service. 9450 Roger 
Boulevard, St. Petersburg, Florida 33702. 

Dated: February 27.1967. 

Nancy Foster. 

Director. Office of Protected Species and 
Habitat Conservation. 

(FR Doc. 87-4710 Filed 3-5-87; 8:45 am| 
BILLING COOE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjusting Import Restraint Limits for 
Certain Cotton, Wool, Man-Made Fiber, 
Silk Blends and Vegetable Fiber (Other 
Than Cotton) Textiles and Textile 
Products Produced or Manufactured In 
Taiwan 

March 2.1987. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA). under the authority 
contained in E.0.11651 of March 3.1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on March 9. 

1987. For further information contact 
Kathy Davis, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, please refer 
to the Quota Status Reports which are 
posted on the bulletin boards of each 
Customs port or call (202) 566-8791. For 
information on embargoes and quota re¬ 
openings. please call (202) 377-3715. 
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Background 

The bilateral agreement of November 
18,1982, as amended and extended, 
concerning cotton, wool, man-made 
fiber, silk blend and vegetable Tiber 
(other than cotton) textiles and textile 
products from Taiwan, provides, among 
other things, for percentage increases in 
certain categories during the agreement 
year for carryforward and swing, 
provided corresponding reductions in 
equivalent square yards are made in 
ether specific limits (or sublimits) during 
the same agreement year. Pursuant to 
the terms of the agreement the import 
restraint limits established for cotton, 
wool, man-made fiber, silk blend and 
vegetable fiber (other than cotton) 
textiles and textile products in Groups 1, 
II and Hi and individual categories 
within the groups, are being adjusted, 
variously, for carryforward and swing. 

In the letter which follows this notice 
the Chairman of the Committee for the 
Implementation of Textile Agreements 
directs the Commissioner of Customs to 
further amend the directives of 
December 23 and 31.1986 to adjust these 
limits. 

A description of the textile categories 
in terms of T.S.US.A. numbers was 
published in the Federal Register on 
December 13,1982 (47 FR 55709), as 
amended on April 7,1983 (48 FR 15175), 
May 3,1983 (48 FR 19924), December 14. 
1983, (48 FR 55607). December 30,1983 
(48 FR 57584). April 4, 1984 (49 FR 
13397), June 28.1984 (49 FR 26622), July 
16,1984 (49 FR 28754). November 9,1984 
(49 FR 44782), July 14.1986 (51 FR 25386) 
and in Statistical Headnote 5, Schedule 
3 of the Tariff Schedules of the United 
States Annotated (1987). 

Ronald I. Levin, 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. Department of the 
Treasury. Washington. DC 20229 
March 2. 1987. 

Dear Mr. Commissioner On December 23 
and 31.1988. the Chairman of the Committee 
for the Implementation of Textile 
Agreements, directed you to prohibit entry 
for consumption or withdrawal from 
warehouse for consumption of cotton, wool, 
man-made fiber, silk blend and vegetable 
Tiber (other than cotton) textiles and textile 
products in certain specified categories, 
produced or manufactured in Taiwan, and 
exported during the twelve-month period 
beginning on January 1 . 1988 and extending 
through December 31.1986. in excess of 
designated limits. The Chairman further 


advised you that the restraint limits are 
subject to adjustment.* 

Effective on March 9.1987 the directives of 
December 23 and 31,1986 are amended to 
include adjusted restraint limits for the 
following categories: 


Category 

Adjusted 12 = mo 
restraint limit 1 

Group I: 


300-320, 360-369. 

661.322,253 square 

400-429, 464-409. 

yards equivalent. 

600-627. 665-670. 


605-T 2 . 

1.103.939 pounds. 

670-H 3 .. 

26,125.525 pounds. 

Croup II: 


330-359. 431-459. 

991.983.153 square 

630-659. 

yards equivalent. 

340. 

792,640 dozen. 

359-H 4 . 

3,432,071 pounds. 

631.... 

3.925.698 dozen pairs. 

638. 

1,967.237 dozen. 

639.. 

4.864.915 dozen. 

659-B*_ 

952.637 pounds. 

659-S4. 

3.609.396 pounds. 

Group Ill: 


831-844. 846-859__ 

1,700,129 squure 
yards equivalent. 


* The limits have not been adjusted to 
reflect any imports exported after December 
31. 1985. 

* In Category 605. only TSUSA number 
310.9500. 

3 In Category 670, only TSUSA numbers 
706.3405 and 706.4125. 

* In Category 359, only TSUSA numbers 
702.0600 and 702.1200. 

5 In Category 659, only TUSUA numbers 
384.1815 and 384.8022. 

6 In Category 659, only TSUSA numbers 
381.2340. .3170. .9100, .9570, 384.1920, 2339. 
.8300. .8400 and .9353. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553 (a)(1). 

Sincerely. 

Ronald I. Levin. 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

(FR Doc. 87—4742 Filed 3-5-67; 8:45 am) 

BILLING CODE 3510-DR-N 


* The agreement of November 18.1982. as 
amended and extended, concerning cotton, wool, 
man-made fiber, silk blend and vegetable fiber 
(other than cotton) textiles and textile products 
from Taiwan provides, in part, that: (1) specific 
limits or subtimits may be exceeded by certain 
designated percentages, provided a corresponding 
reduction is made in one or more specific limits or 
sublimits during the same agreement period: (2) 
certain specific limits or sublimits may be increased 
for carryforward: (3) special shift may be applied to 
certain categories, provided an equal amount in 
square yards equivalent is deducted from 
designated categories: and (4) administrative 
arrangements or adjustments may be made to 
resolve problems arising In the implementation of 
the agreement. 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

USAF Scientific Advisory Board; 
Meeting 

February 26.1987. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on Air Base 
Performance will meet at The Pentagon, 
Washington. DC, on March 25-27.1987. 

The purpose of these meetings is to 
receive briefings on and to discuss 
factors and Air Force programs affecting 
air base operability, survivability, and 
basing posture. 

This meeting will involve discussions 
of classified defense matters listed in 
section 552b(c) of Title 5, United States 
Code, specifically subparagraph (1) 
thereof, and accordingly will be dosed 
to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
(202)697-4648. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 

(FR Doc. 87-4788 Filed 3-5-87; 8:45 am) 

BILLING CODE 3910-01-M 


DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

(Docket No. ERA-C8E-87-26; OFP Case No. 
55119-9044-01,03-121 

Acceptance; Request for Rescission 
and of Petition From General Motors 
for Exemption From the Prohibitions 
of the Powerplant and Industrial Fuel 
Use Act of 1978 and Avaiiability of 
Certification 

AGENCY: Economic Regulatory 
Administration, DOE. 
action: Notice of acceptance. 

summary: On January 21,1986, General 
Motors Corporation (General Motors) 
filed a petition with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) requesting 
a permanent exemption from the 
prohibitions of Title II of the Powerplant 
and Industrial Fuel Use Act of 1978 (42 
U.S.C. 8301 et seq .) (“FUA" or “the Act") 
based on the lack of alternate fuel 
supply at a cost which does not 
substantially exceed the cost of using 
imported petroleum for two major fuel¬ 
burning installation (MFBI) boilers 
located at its Oklahoma City plant in 
Oklahoma City, Oklahoma. 

In addition, pursuant to 10 CFR Part 
500, Subpart G. § 501.000(a) et seq. t 
General Motors has also requested that 
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ERA rescind a permanent 25% fuel 
mixture exemption granted on 
September 18.1980, 45 FR 63330 
September 24,1980) as modified 47 FR 
19201 (May 4.1982) for these same units. 

Title II of FUA prohibits both the use 
of petroleum and natural gas as a 
primary energy source in any new major 
fuel burning installation (MFBI) 
consisting of a boiler. Final rules setting 
forth criteria and procedures for 
petitioning for exemptions from the 
prohibitions of Title II of FUA are found 
in 10 CFR Parts 500, 501, and 503. Final 
rules governing the exemption based on 
the lack of alternate fuel supply at a cost 
which does not substantially exceed the 
cost of using imported petroleum are 
found at 10 CFR 503.32. 

ERA has determined that the petition 
for exemption is sufficient to support an 
ERA determination, and it is therefore 
accepted pursuant to 10 CFR 501.3 and 
501.63. ERA retains the right, however, 
to request additional relevant 
information from General Motors any 
time during the proceeding as 
circumstances may require. A review of 
the petition is provided in the 
SUPPLEMENTARY INFORMATION section 
below. 

As provided for in sections 701(c) and 
(d) of FUA and 10 CFR 501.31 and 
501.33, interested persons are invited to 
submit written comments in regard to 
this petition and any interested person 
may submit a written request that ERA 
convene a public hearing. The public File 
containing a copy of this Notice of 
Acceptance and Availability of 
Certification as well as other documents 
and supporting materials on this 
proceeding, is available upon request 
through DOE, Freedom of Information 
Reading Room, 1000 Independence 
Avenue SW., Room IE-190, Washington, 
DC 20585, from 9:00 a.m. to 4:00 p.m., 
Monday through Friday, except Federal 
holidays. 

ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the period 
for public comment and hearing, unless 
ERA extends such period. Notice of any 
such extension, together with a 
statement of reasons therefor, would be 
published in the Federal Register. 

dates: Written comments are due on or 
before April 20.1987. A request for a 
public hearing must be made within this 
same 45*day period.. 

addresses: Fifteen copies of written 
comments or a request for a public 
hearing shall be submitted to: Case 
Control Unit. Office of Fuels Programs, 
Room GA-093, Forrestal Building, 1000 


Independence Avenue, SW., 

Washington, DC 20585. 

Docket ERA-C&E-87-26 should be 
printed on the outside of the envelope 
and the document contained therein. 

FOR FURTHER INFORMATION CONTACT: 
Xavier Puslowski, Office of Fuels 
Programs, Economic Regulatory 
Administration, 1000 Independence 
Avenue SW., Room GA-093, 
Washington, DC 20585. Telephone: 

(202) 586—4708. 

Steven E. Ferguson, Esq., Office of 
General Counsel, Department of 
Energy, Forrestal Building, Room 8A- 
113,1000 Independence Avenue SW., 
Washington, DC 20585. Telephone: 

(202) 586-6947. 

SUPPLEMENTARY information: General 
Motors requests a permanent exemption 
permitting the operation of boilers 1 and 
3 at General Motors Oklahoma City, 
Oklahoma plant on natural gas or oil for 
up to 1500 full load equivalent hours on 
an annual basis. A permanent 
exemption based on the use of fuel 
mixtures (25% natural gas and 75% coal) 
was previously granted for boiler 1 and 
3 on September 18,1980. General Motors 
simultaneously requested that, 
contingent upon granting the new 
exemption, the original exemption for 
these boilers be rescinded. 

The Oklahoma City Plant is an 
assembly plant for General Motors 
Chevrolet-Pontiac-Canada Group, 
located in Oklahoma County, 

Oklahoma, nine miles southeast of 
Oklahoma City. Supporting service to 
the main assembly plant includes a 
powerhouse facility which contains the 
field-erected boilers. The steam 
generated by the boiler units is used for 
process equipment in the assembly 
building, for auxiliary powerhouse 
steam, and for building heating and air 
conditioning. Each boiler is equipped 
with a high-efficiency, double 
mechanical dust collector. The collector 
series has a guaranteed collection 
efficiency of 96 percent. 

The average annual boiler capacity 
factor of the two units is expected in the 
future to be no greater than 1500 hours. 
Over the course of the year, the units are 
projected to operate over the entire 
range of their capacity. 

According to General Motors, the 
natural gas usage limitations of the 
natural gas/coal mixtures exemption 
restricts its ability to operate 
powerhouse boilers and production 
equipment. When the boilers are fired 
on coal during a two-shift operation, 
production equipment and plant 
ventilation systems must be run during 
nonproduction shifts in order to 
maintain adequate steamload. The new 


exemption would permit the boilers to 
be Fired on natural gas during periods 
when steam loads are marginal, 
allowing more efficient operation during 
nonproduction shifts. 

The exemption would also reduce 
maintenance costs, reduce emissions 
from the boilers, increase the useful life 
of the boilers, and reduce monitoring 
burdens on powerhouse personnel, since 
the boilers would operate with fewer 
shifts from coal to natural gas. 

Exemption Petition 

Section 212(a)(l)(A)(ii) of the Act and 
10 CFR 503.32 provide for a permanent 
exemption for lack of alternate fuel 
supply at a cost which does not 
substantially exceed the cost of using 
imported petroleum. In accordance with 
the requirements of 5 503.32(c), General 
Motor’s petition includes the following 
evidence in order to make the 
demonstration required by this section: 

(1) The unit will be operated less than 
1500 full load equivalent hours annually; 

(2) Use of mixtures is not feasible, as 
required under § 503.9 of these 
regulations. 

On February 23,1982, DOE published 
in the Federal Register (47 FR 7676) a 
notice of the amendment to its 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the amended 
guidelines, the grant or denial of certain 
FUA permanent exemptions, including 
the permanent exemption for lack of 
alternate fuels for units operated less 
than 1500 hours, is among the classes of 
actions that DOE has categorically 
excluded from the requirement to 
prepare an Environmental Impact 
Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not signiFicantly 
effect the quality of the human 
environment. General Motors has 
certiFied that it secured all applicable 
permits and approvals prior to 
commencement of operation of the two 
boilers under exemption. 

DOE’s Office of Environment, in 
consultation with the Office of General 
Counsel, will review the completed 
environmental checklist submitted by 
General Motors pursuant to 10 CFR 
503.13, together with other relevant 
information. Unless it appears during 
the proceeding on General Motor’s 
petition that the grant or denial of the 
exemption, will significantly affect the 
quality of the human environment, it is 
expected that no additional 
environmental review will be required. 








Federal Register / Vol. 52, No. 44 / Friday, March 6. 1987 / Notices 


7011 


The acceptance of the petition by ERA 
does not constitute a determination that 
General Motors is entitled to the 
exemption requested. That 
determination will be based on the 
entire record of this proceeding, 
including any comments received during 
the public comment period provided for 
in this notice. 

Issued in Washington, DC. on February 27. 

1987. 

Robert L. Davies, 

Director, Office of Fuels Programs. Economic 
Regulatory Administration. 

[FR Doc. 87-4780 Filed 3-5-87: 8:45 am] 

BILLING CODE 6450-01-11 


I ERA Docket No. 87-06-NG] 

Bountiful Corp.; Application To Import 
Natural Gas From Canada 

agency: Department of Energy, 
Economic Regulatory Administration. 
action: Notice of application for 
blanket authorization to import natural 
gas from Canada. 

summary: The Economic Regulatory- 
Administration (ERA) of the Department 
of Energy (ERA) gives notice of receipt 
on February 2.1987, of an application 
filed by Bountiful Corporation 
(Bountiful) for blanket authority to 
import up to 100 MMcf of natural gas per 
day and a total of 73 Bcf over a period of 
two years beginning on the date of first 
delivery of the import. The natural gas 
would be purchased from a variety of 
Canadian suppliers and sold on a short¬ 
term basis in the domestic spot market 
to customers that are expected to 
include gas distribution companies, 
pipelines, and commercial and industrial 
end-users. Bountiful may also act as an 
agent for both Canadian suppliers and 
U.S. purchasers. The specific terms of 
each import and sale would be 
individually negotiated, including the 
price and volumes, and would be 
responsive to current market conditions. 
Bountiful intends to use existing pipeline 
facilities to transport the gas. and 
proposes to submit quarterly reports to 
the ERA describing the import 
transactions. Northwest Pipeline 
Company and Pacific Gas Transmission 
Company (PGT) are two potential 
transporters of natural gas that Bountiful 
may use. 

The application is filed with the ERA 
pursuant to section 3 of the Natural Gas 
Act and DOE Delegation Order No. 
0204-111. Protests, motions to intervene, 
notices of intervention and written 
comments are invited. 
date: Protests, motions to intervene, or 
notices of intervention, as applicable. 


and written comments are to be filed no 
later than April 6,1987. 

FOR FURTHER INFORMATION CONTACT: 

P.J. Fleming, Natural Gas Division. 
Economic Regulatory Administration, 
Forrestal Building, Room GA-076, 

1000 Independence Avenue SW., 
Washington, DC 20535, (202) 586-9482. 
Diane Stubbs. Natrual Gas and Mineral 
Leasing, Office of General Counsel. 
Forrestal Building. Room 6E-042, 1000 
Independence Avenue SW., 
Washington, DC 20585, (202) 586-6667. 
SUPPLEMENTARY INFORMATION: The 
applicant is a Colorado corporation 
engaged in the production of oil and 
natural gas. Bountiful states that at the 
present time it has arranged to acquire 
for resale to end-users and local 
distribution companies up to 33,000 Mcf 
of Canadian natural gas per day and a 
maximum of 3,600,000 Mcf annually over 
a two-year term under a purchase 
agreement with PSR Gas Ventures Inc. 
dated January 21,1987. Bountiful 
anticipates that first deliveries will 
occur as soon as regulatory approval is 
obtained and expects that PGT will 
transport the volumes from the 
international border. The application did 
not identify the buyer receiving that gas 
or disclose the price that will be paid. 
Although Bountiful is currently 
negotiating contracts with several 
buyers and specific Canadian suppliers 
have not yet been determined. 

The spot market transactions which 
Bountiful intends to arrange will be for 
terms up to two years, but the price in 
any one contract will probably not 
remain fixed for longer than one year, 
and in most cases will be adjusted on a 
monthly basis as required by market 
conditions and available competing 
fuels including domestic natural gas. In 
addition, most of Bountiful's spot market 
contracts will allow either party to 
terminate with relatively short notice for 
a variety of reasons. Bountiful asserts 
that such provisions will ensure that the 
gas supplied in transactions under this 
proposal is competitive. Bountiful 
proposes to file quarterly reports with 
the ERA giving the specific details of 
each transaction which will permit 
verification that the contract terms 
contain sufficient flexibility to remain 
price competitive. 

In support to its application, Bountiful 
maintains that the import proposal is 
fully consistent with the DOE’s 
announced policy of promoting 
competition in the domestic 
marketplace. 

Bountiful requests that its application 
be considered on an expedited basis, 
including dispensing with an 
opportunity for additional comments 


such as that used in processing certain 
previous applications. An ERA decision 
on this request will depend upon the 
comments and requests of additional 
procedures received in response to this 
notice. 

The decision on this application will 
be made consistent with the DOE’s gas 
import policy guidelines, under which 
the competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest (49 FR 
6684, February 22,1984). Parties that 
may oppose this application should 
comment in their responses on the issue 
of competitiveness as set forth in the 
policy guidelines. The applicant asserts 
that this import arrangement is 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion. 

Public Comment Procedures 

In response to this notice, any person 
may file a protest, motion to intervene 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have their written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate procedural 
action to be taken on the application. 

All protests, motions to intervene, 
notices of intervention, and written 
comments must meet the requirements 
that are specified by the regulations in 
10 CFR Part 590. They should be filed 
with the Natural Gas Division, Office of 
Fuels Programs, Economic Regulatory 
Administration, Room GA-076, RG-23, 
Forrestal Building. 1000 Independence 
Avenue SW.. Washington, DC 20585, 
(202) 586-9478. They must be filed no 
later than 4:30 p.m. e.s.t., April 0,1987. 

The Administration intends to 
develop a decisional record on the 
application through responses to this 
notice by parties, including the parties’ 
written comments and replies thereto. 
Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or a 
trial-type hearing. Any request to file 
additional written comments should 
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explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law, or policy at issue, show that it is 
material and relevant to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts. 

If an additional procedure is 
scheduled, the ERA will provide notice 
to all parties. If no party requests 
additional procedures, a final opinion 
and order may be issued based on the 
official record, including the application 
and responses filed by parties pursuant 
to this notice, in accordance with 10 
CFR 590.310. 

A copy of Bountiful’s application is 
available for inspection and copying in 
the Natural Gas Division Docket Room, 
GA-076-A at the above address. The 
docket room is open between the hours 
of 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holidays. 

Issued in Washington. DC. February 26. 
1987. 

Robert L. Davies. 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

(FR Doc. 87-4731 Filed 3-5-87; 8:45 am] 

Bit UNO CODE 64SO-C1-M 


[ERA Docket No. 66-50-NG] 

Great Lakes Gas Transmission Co. f 
Michigan Consolidated Gas Co.; Order 
Granting Authorization To Import 
Natural Gas From Canada and 
Amending Prior Authorizations to 
Reflect an Equivalent Reduction In the 
Volumes Imported 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Notice of order granting 
authorization to import natural gas from 
Canada and amending prior 
authorizations. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice that it has 
issued an order granting Michigan 
Consolidated Gas Company (MichCon) 
authorization to import natural gas from 
Canada and amending prior 
authorizations granted to Great Lakes 
Gas Transmission Company (Great 
Lakes) to reduce its imports and resale 
of natural gas from Canada. The order 


issued in ERA Docket No. 86-50-NG 
authorizes MichCon to import up to 
59,578 Mcf per day over a period ending 
November 1,1991, and amends prior 
authorizations granted to Great Lakes to 
reduce its future imports for resale to 
MichCon by an equivalent amount. 

A copy of this order is available for 
inspection and copying in the Natural 
Gas Division Docket Room, GA-076, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC. 20585, 
(202) 252-9478. The docket room is open 
between the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. 

Issued in Washington. DC. February 27, 
1987. 

Robert L. Davies, 

Director, Office of Fuels Programs. Economic 
Regulatory Administration. 

[FR Doc. 87-4782 Filed 3-5-87; 8:45 am] 
BILLING CODE 6450-01-M 


[ERA Docket No. 87-07-NG] 

Methon Gas Marketing (U.S.) Inc.; 
Application to Import Natural Gas 
From Canada 

agency: Department of Energy, 
Economic Regulatory Administration. 
action: Notice of application for 
blanket authorization to import natural 
gas from Canada. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on February 3,1987, of an application 
from Methon Gas Marketing (U.S.) Inc. 
(Methon) for blanket authorization to 
import, for its own account or the 
account of others. Canadian natural gas 
for short-term and spot market sales to 
customers in the United States. 
Authorization is requested to import up 
to 100 Bcf, at a maximum of 140 MMcf 
per day, for a two-year period beginning 
on the date of the first delivery. Methon, 
a Delaware corporation, is a wholly 
owned subsidiary of Methon Gas 
Marketing Ltd., an Alberta corporation 
founded by various Canadian producers. 
Methon's natural gas would be supplied 
by these producers and sold on a short¬ 
term basis to pipelines, distribution 
companies, and end users in the United 
States. Methon intends to use existing 
pipeline facilities for the transportation 
of the requested imports, and proposes 
to submit quarterly reports giving details 
of individual transactions in the month 
following each calendar quarter. 

The application is filed with the ERA 
pursuant to Section 3 of the Natural Gas 
Act and DOE Delegation Order No. 
0204—111. Protests, motions to intervene, 


notices of intervention and written 
comments are invited. 
date: Protests, motions to intervene, or 
notices of intervention, as applicable, 
and written comments are to be Filed no 
later than April 6.1987. 

FOR FURTHER INFORMATION CONTACT: 

Lot Cooke, Natural Gas Division, 
Economic Regulatory Administration, 
Forrestal Building, Room GA-076, 

1000 Independence Avenue, SW., 
Washington, DC 20585, (202) 586-8116 
Diane Stubbs, Natural Gas and Mineral 
Leasing. Office of General Counsel, 
U.S. Department of Energy, Forrestal 
Building, Room 6E-042.1000 
Independence Avenue SW., 
Washington, DC 20585, (202) 586-6667 
SUPPLEMENTARY INFORMATION: The 
decision on this application will be 
made consistent with the DOE’s gas 
import policy guidelines, under which 
the competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest (49 FR 
6684, February 22,1984). Parties that 
may oppose this application should 
comment in their responses on the issue 
of competitiveness as set forth in the 
policy guidelines. The applicant asserts 
that this import arrangement is 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion. 

Public Comment Procedures 

In response to this notice, any person 
may file a protest, motion to intervene 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have the written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate procedural 
action to be taken on the application. 

All protests, motions to intervene, 
notices of intervention, and written 
comments must meet the requirements 
that are specified by the regulations in 
10 CFR Part 590. They should be filed 
with the Natural Gas Division, Office of 
Fuels Programs, Economic Regulatory 
Administration, Room GA-076, RG-23, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC 20585, 
(202) 586-9478. They must be filed no 
later than 4:30 p.m., e.s.t., April 6,1987. 
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The Administrator intends to develop 
a decisional record on the application 
through responses to this notice by 
parties, including the parties’ written 
comments and replies thereto. 

Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or a 
trial-type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law, or policy at issue, show that it is 
material and relevant to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts. 

If an additional procedure is 
scheduled, the ERA will provide notice 
to all parties. If no party requests 
additional procedures, a final opinion 
and order may be issued based on the 
official record, including the application 
and responses filed by parties pursuant 
to this notice, in accordance with 10 
CFR 590.316. 

A copy of Methon’s application is 
available for inspection and copying in 
the Natural Gas Division Docket Room, 
GA-076-A at the above address. The 
docket room is open between the hours 
of 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holidays. 

Issued in Washington. DC. February 27, 
1987. 

Robert L. Davies. 

Director, Office of Fuels Programs. Economic 
Regulatoryr Administration. 

|FR Doc. 87-4786 Filed 3-5-87; 8:45 am] 

BILLING CODE 6450-01-M 


Office of Energy Research 

Health and Environmental Research 
Advisory Committee; Open Meeting 

Pursuant to the provision of the 
Federal Advisory Committee Act (Pub. 
L. 92-463. 86 Stat. 770), notice is hereby 
given of the following meeting: 

Name: Health and Environmental 
Research Advisory Committee 
(HERAC) 


Date and Time: March 24,1987—8:30 
a.m.-3:30 p.m. 

Place: Washington Room, Holiday Inn, 2 
Montgomery Village Avenue, 
Gaithersburg, Maryland 20879 
Contact: David A. Smith, Department of 
Energy, Office of Health and 
Environmental Research (ER-72), 
Office of Energy Research, 
Washington, DC 20545, Telephone: 
301/353-2987 

Purpose of the Committee: To provide 
advice on a continuing basis to the 
Secretary of the Department of Energy 
(DOE), through the Director of Energy 
Research, on the many complex 
scientific and technical issues that arise 
in the development and implementation 
of the Health and Environmental 
Research (HER) program. 

Tentative Agenda: Briefings and 
discussions of: 

March 24,1987 

• Report from HERAC Subcommittee 
on Human Genome 

• Report from HERAC Subcommittee 
on Biotechnology 

• General Business Discussion 

• Public comment (15 minute rule) 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Members of 
the public who wish to make oral 
statements pertaining to agenda items 
should contact David A. Smith at the 
address or telephone number listed 
above. Requests must be received 5 
days prior to the meeting and 
reasonable provision will be made to 
include the presentation on the agenda. 
The Chairperson of the Committee is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 

Transcripts: The transcript of the 
meeting will be available for public 
review and copying at the Freedom of 
Information Public Reading Room, 1E- 
190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC., between 9:00 a.m. and 
4:00 p.m., Monday through Friday, 
except Federal holidays. 

Issued at Washington. DC, on March 3, 
1987. 

J. Robert Franklin. 

Deputy Advisory Committee Management 
Officer. 

|FR Doc. 87-4785 Filed 3-5-87; 8:45 am] 

BILUNG CODE M 50-01-41 


Office of Hearings and Appeals 

Issuance of Decisions and Orders; 
Week of January 19 Through January 
23,1987 

During the week of January 19 through 
January 23,1987, the decisions and 
orders summarized below were issued 
with respect to appeals and applications 
for exception or other relief filed with 
the Office of Hearings and Appeals of 
the Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Appeals 

Lonnie Rosenwald. 1/21/87; KFA-0063 

Lonnie Rosenwald filed an Appeal from a 
denial by the Assistant Manager for 
Administration, Richland Operations Office 
(Authorizing Official) of a Request for 
Information which she had submitted under 
the Freedom of Information Act. In 
considering the Appeal, the DOE found that 
the Authorizing Official properly withheld the 
documents under Exemption 5. The 
documents, however, had been released to a 
DOE contractor, thus possibly waiving the 
DOE's Exemption 5 privilege against 
disclosure. Accordingly, the request was 
remanded for release of ihe documents or a 
new determination letter explaining why the 
DOE's privilege had not been waived. The 
most important issue considered in the 
Decision and Order was the circumstances 
under which disclosure of documents to 
outside parties does not waive Exemption 5. 

Natural Resources Defense Council, 1/22/87; 

KFA-0069 

Natural Resources Defense Council filed an 
Appeal from a denial by the Freedom of 
Information Authorizing Official of the Office 
of the Assistant Secretary for Fossil Energy 
of the Department of Energy (DOE) of a 
Request for Information which the firm 
submitted under the Freedom of Information 
Act (the FOIA). In considering the Appeal, 
the DOE found that the documents at issue 
contained confidential commercial 
information and pre-decisional evaluative 
comments, and therefore were properly 
withheld under Exemptions 4 and 5 of the 
FOIA. Therefore, the Appeal was denied. 
Important issues considered in the Decision 
and Order involved the confidentiality of 
information submitted in response to a 
request for proposals prior to a final 
agreement, and the agency's deliberative 
process privilege. 

Requests for Exception 

Carson Petroleum Co., 1/20/87; KEE-0086 

Carson Petroleum Company filed an 
Application for Exception from the 
requirement to file Form EIA-782B. entitled 
"Resellers/Retailers* Monthly Petroleum 
Product Sales Report.” In evaluating the 
request, the DOE found that the firm had not 
shown that it was experiencing a hardship, 
inequity or unfair distribution of burdens in 
filing Form EIA-782B sufficient to outweigh 
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the public interest in obtaining the survey 
data. Accordingly, exception relief from filing 
Form EIA-782B was denied. 

Gibbons Oil Co. 1/20/87; KEE-0078 
Gibbons Oil Company filed for relief from 
the requirement to submit Form EIA-782B. 
entitled ‘‘Resellers’/Rctailers’ Monthly 
Petroleum Product Sales Report.” Gibbons 
sought relief from its monthly obligation to 
submit the Form because it allegedly lacks 
the personnel to complete the Form. 

However, the Office of Hearings and Appeals 
of the Department of Energy found Gibbons’ 
small size to be an insufficient basis for 
relief. Consequently, the OHA denied 
Gibbons’ request for exception relief. 

Goben Oil Co. Inc., 1/20/87; KEE-0094 
Goben Oil Company. Inc. filed an 
Application for Exception from the 
requirement to file Form EIA-782B, entitled 
"Resellers’/Retailers’ Monthly Petroleum 
Product Sales Report." In evaluating the 
request, the DOE found that the firm had not 
experienced an inordinately greater burden 
in filing the EIA-782B than other reporting 
firms. Accordingly, exception relief from the 
filing of Form EIA-782B was denied. 

Harris Bros. Co., 1/20/87; KEE-0097 
Harris Bros. Company, filed an Application 
for Exception from the requirement to file 
Form EIA-782B, entitled "Resellers’/ 

Retailers’ Monthly Petroleum Product Sales 
Report." In evaluating the request, the DOE 
found that the firm had not experienced an 
inordinately greater burden in filing the EIA- 
782B than other reporting firms. Accordingly, 
exception relief from the filing of Form EIA- 
782B was denied. 

Valley City Oil Co., 1/21/87; KEE-V081 
Valley City Oil Company filed for relief 
from the requirement to submit Form EIA- 
782B, entitled the "Resellers/Retailers* 
Monthly Petroleum Product Sales Report." 
Valley City’s owner and sole employee. Mr. 
Leon Pytlik, contended that he cannot spare 
time from his unusually busy work schedule 
to prepare the Form. After receiving Valley 
City’s Application for Exception, the Office of 
Hearings and Appeals learned that Mr. Pytlik 
was hospitalized for double-bypass heart 
surgery shortly after filing his firm’s request 
for exception relief. The OHA concluded that 
Mr. Pytlik’s serious health problems, along 
with his busy schedule, result in Valley City 
being significantly more burdened by the 
reporting requirement than other reporting 
firms. Consequently, the OHA granted Valley 
City permanent relief from the requirement to 
file Form EIA-782B. 

Refund Applications 

Coline Gasoline Corp./Connecticut, RM2-57; 
National Helium Corp./Connecticut, RM3-58; 
Palo Pinto Oil and Gas/Connecticut, RMS- 
59: 

Belridge Oil Co./Connecticut, RM8-60; 

Perry Gos Processors, Inc./Connecticut, 

RM 183-81; 

Standard Oil Co. (IndianaJ/Connecticut, 1/ 
20/67, RQ251-340 

The State of Connecticut filed a combined 
Motion for Modification and Application for 
Second-Stage Refund pursuant to procedures 


for the disbursement of funds obatined under 
consent orders with Coline Gasoline Corp., 
National Helium Corp., Palo Pinto Oil and 
Gas, Belridge Oil Co.. Perry Gas Processors. 
Inc., and Standard Oil Co. (Indiana). 
Connecticut requested that $148,582 in 
previously disbursed interest plus $216,566 be 
used to purchase vans for the elderly and 
handicapped citizens of the state. The Office 
of Hearings and Appeals disapproved this 
plan earlier because it found that it was a 
narrowly focused transportation program that 
failed to provide restitution to most of the 
overcharged consumers within the state. 
Connecticut, in its present submission, 
convincingly demonstrated that this plan is 
part of a larger, balanced plan for the use of 
all of the oil overcharge monies due the state. 
For this reason the OHA approved the plan. 

Eastern of New Jersey. Inc./Fisher-Stevens, 

Inc. et al., 1/21/87; RF232-51 et al. 

The DOE issued a Decision and Order 
concerning eight Applications for Refund 
filed in the Eastern of New Jersey. Inc. 
special refund proceeding. The applicants 
were either end-users or resellers whose 
purchases of No. 4 residual fuel oil from 
Eastern rendered them eligible for a refund 
below the $5,000 small claims threshold. In its 
Decision, the DOE granted the eight 
applications under the standards specified in 
Eastern of New Jersey. Inc., 13 DOE 85,364 
(1986). The refunds granted total $4,561, 
representing $2,798 in principal and $1,763 in 
interest. 

Mobil Oil Corp./Bennie's Mobil et al, 1/22/ 

87: RF225-5955 et al. 

The DOE issued a Decision granting 93 
Applications for Refund from the Mobil Oil 
Corporation escrow account filed by retailers 
and resellers of Mobil refined petroleum 
products. Each applicant elected to apply for 
a refund based upon the presumptions set 
forth in Mobil Oil Corp., 13 DOE $ 85,339 
(1985). The DOE granted refunds totalling 
$100,116 principal plus $17,305 interest). 

Mobil Oil Corp./Robert E. Knight, 1/20/87; 

RF225-4430 thru RF225-4438 

The DOE issued a Decision granting in part 
an Application for Refund from the Mobil Oil 
Corporation escrow account filed by Robert 
E. Knight. The applicant acted as a Mobil 
consignee agent from the beginning of the 
consent order period through June 30.1980, 
and as a distributor of Mobil refined 
petroleum products during the period July 1, 
1980 through the end of the consent order 
period. Because the applicant did not attempt 
to rebut the presumption that Mobil 
consignee agents did not experience any 
injury as a result of Mobil’s alleged 
overcharges, he was granted a refund based 
solely on the products that he purchased and 
resold. See Mobil Oil Corp., 13 DOE 1 85.339 
at 88.846 (1985). Consequently, the applicant 
received a refund of $87 (72 principal plus $15 
interest). 

Tenneco Oil Co./Scullin Oil Co., 1/20/87; 

RF7-166 

The DOE issued a Decision granting Scullin 
Oil Company’s Application for Refund from 
the Tenneco Oil Company escrow account. 
Scullin was eligible to receive a refund based 
on the small claims presumption of injury (for 


purchasers of less than 600.000 gallons 
annually) set forth in the Tenneco decision. 
Office of Special Counsel, 9 DOE l 82,538 
(1982). Scullin will receive a refund of $163 
($132 principal plus $31 interest). 

This decision also stated that the DOE will 
not accept any more claims in the Tenneco 
refund proceeding. Any unclaimed funds 
remaining after payment of all pending 
claims will be made available for indirect 
restitution pursuant to the Petroleum 
Overcharge Distribution and Restitution Act 
of 1986. 

Dismissals 

The following submissions were dismissed: 

Name and Case No. 

Brock’s Plaza Gulf—RF40-1299. 

Central Soya Co., Inc.—RF270-691. 

Dundee Mobil—RF225-1518. 

Enterprise Products Co. —RF270-2402. 
Farmington Public Schools —RF270-1105. 

Ft. Recovery Oil Assoc.—RF25O-26O0. RF250- 
2601. 

Frank Newman —RF225-225. 

Independent Oil & Coal Co.—RF191-11. 

Jim’s Mobil—RF225-245. 

Joe Costa Trucking —RF270-2438. 

Jonas P. Donmoyer. Inc.—RF270-918. 

Kemp's Mobil—RF225-1367. 

Knapper Oil Co.—RF225-8993. 

Lucky Stores. Inc.—RF270-1283. 

Oxford Area Comm. Schools —RF270-599. 
Roseville Comm. Schools—RF270-60. 
Southern Pacific Transportation Co.—RF270- 
218. 

Stuckey Oil Co., Inc.—RF191-12. 

Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room IE-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
Federal holidays. They are also 
available in Energy Management: 
Federal Energy Guidelines, a 
commercially published loose leaf 
reporter system. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
February 27,1987. 

[FR Doc. 87-4784 Filed 3-5-87; 8:45 am) 

BILLING CODE 6450-01-II 


Western Area Power Administration 

Proposed Allocation Criteria and 
Allocations of Capacity and 
Associated Energy From the Parker- 
Davis Project, NV 

agency: Western Area Power 
Administration, Department of Energy. 
action: Notice of proposed allocation 
criteria and allocations of capacity and 
associated energy from the Parker-Davis 
Project. 
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summary: The Boulder City Area Office 
of the Western Area Power 
Administration (Western) requested 
applications for capacity and associated 
energy from the Parker-Davis Project 
(Parker-Davis Power) in the Federal 
Register (50 FR 2717) on January 18. 

1985. New applicants and existing 
Parker-Davis Project contractors were 
requested to submit applications by 
March 15,1985, for power available 
beginning June 1 . 1987, pursuant to the 
Conformed General Consolidated Power 
Marketing Criteria or Regulations for 
Boulder City Area Projects (Conformed 
Criteria) published in the Federal 
Register (49 FR 50582) on December 28, 
1984. These proposed allocations are a 
result of Western’s review and analysis 
of the applications submitted. 

The "Supplementary Information" 
section contains allocation criteria and 
a statement of the rationale for granting 
or denying allocations of capacity and 
associated energy from the Parker-Davis 
Project. 

Interested parties are invited to 
submit comments to Western concerning 
the proposed Parker-Davis allocation 
criteria and power allocations. Western 
will review and consider each comment 
prior to publishing final Parker-Davis 
allocation criteria and power allocations 
in the Federal Register. Also to be 
included in that Federal Register will be 
responses to all major comments, 
criticisms, and alternatives offered 
during the comment period. 
dates: Written comments concerning 
the proposed allocation criteria and 
allocations must be submitted April 6, 
1987. A public information forum will be 
held on March 16,1987, beginning at 2 
pm. An opportunity will be given all 
interested parties to present written or 
oral statements at a public comment 
forum to be held on March 23.1987, 
beginning at 9:30 a.m. 
addresses: The public information 
forum and the public comment forum 
will be held at the Dunes Hotel. Pyramid 
Room 2, Las Vegas, Nevada, on the 
dates and times cited above. Written 
comments concerning the proposed 
Parker-Davis Power allocations should 
be sent to: Mr. Thomas A. Hine, Area 
Manager, Boulder City Area Office, 
Western Area Power Administration, 
P.O. Box 200, Boulder City, NV 89005, 
(702) 477-3200. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Tom Carter, Assistant Area 
Manager for Power Marketing, Boulder 
City Area Office, Western Area Power 
Administration, P.O. Box 200, Boulder 
City, NV 89005, (702) 477-3255. 
SUPPLEMENTARY INFORMATION: The 
power to be allocated from the Parker- 


Davis Project was specified in the 
Conformed Criteria. The Conformed 
Criteria provided for the reservation of 
capacity and associated energy 
(Reserved Power) to existing Parker- 
Davis Project contractors upon receipt 
of an application. Also, the Conformed 
Criteria identified an additional amount 
of capacity and associated energy 
(Additional Power) as being available 
for allocation after May 31,1987. 

Each application for an allocation of 
Parker-Davis Power was reviewed as to 
conformance with the Conformed 
Criteria. All existing Parker-Davis Poject 
contractors complied with the 
requirement to submit an application. 
The proposed allocations reflect the 
allocation of the Reserved Power to the 
existing Parker-Davis Project 
contractors. For those existing Parker- 
Davis Project contractors and new 
applicants qualifying under the 
Conformed Criteria who requested an 
allocation of the Additional Power, the 
following additional factors are 
proposed for usage in the allocation of 
the Additional Power 

1. Federal power resources available, 
or expected to be available, to the 
applicant after May 31,1987. 

2. Utility status as of the date of this 
Federal Register notice. 

3. Ability to receive the power at a 
Parker-Davis Project designated point- 
of-delivery by June 1,1987. 

4. Western will not allocate less than 
1.0 megawatts (MW) to any applicant. 

Western proposes to adopt the first 
factor listed above to ensure the 
widespread use of the Federal resource, 
in accordance with Western policy. The 
second factor, a requirement for utility 
status, was contained in the General 
Consolidated Power Marketing Criteria 
or Regulations for Boulder City Projects 
(48 FR 20872) and was not changed by 
the publication at 49 FR 50582 of the 
Conformed General Consolidated Power 
Marketing Criteria or Regulations for 
Boulder City Area Projects. The factor is 
repeated in this notice for ease of 
reference. The General Criteria apply to 
the marketing of Parker-Davis Project 
Additional Power. The reasons for the 
factor were discussed at length in those 
Criteria at 48 FR 20878, and that 
discussion is incorporated herein by 
reference. The third factor proposed by 
Western requires an allottee to have 
appropriate transmission facilities or a 
contractual transmission arrangement in 
place by June 1,1987, and will ensure 
that the Parker-Davis resource will be 
utilized promptly. The fourth factor 
recognizes that operationally Western 
does not schedule power to entities in 
quantities of less than 1.0 megawatts. 


The applicants selected for the 
proposed allocation of the Additional 
Power are new applicants that do not 
have contracts with Western for Federal 
power resoruces or are applicants which 
are existing Parker-Davis Project 
contractors that have an allocation of 
withdrawable power. 

The applicants selected for the 
proposed allocations of Additional 
Power provided information supporting 
their eligibility under the Conformed 
Criteria. Each applicant provided 
information that it will have the means 
to receive the power at a Parker-Davis 
Project designated point-of-delivery by 
June 1,1987. The new entities selected 
for an allocation do not have contracts 
with Western for Federal power 
resources. 

The entities listed below were not 
elected for an allocation of the 
Additional Power for the reasons stated. 

Investor-Owned Utilities And Private 
Companies 

The following companies were not 
selected because they are not preference 
entities under Reclamation law: 

Inspiration Consolidated Copper Company. 

Arizona 

Magma Copper Company. Arizona 
EG&G Energy Measurements. Inc., Nevada 
San Diego Gas and Electric Company, 

California 

An application for an allocation of 
power to certain Department of Energy 
facilities operated by EG&G Energy 
Measurements, Inc. (EG&G) in the Las 
Vegas, Nevada area was submitted on 
March 15,1985. Item 7.c. of the 
Applicant Profile Data submitted for the 
allocation lists EG&G as the applicant. 
Western proposes no allocation to 
EG&G, since EG&G is not a preference 
entity under reclamation law. San Diego 
Gas and Electric (SDG&E), California, 
was not selected because it is an 
investor-owned utility and. as such, is 
not a preference entity under 
Reclamation law. An allociation to 
SDG&E on behalf of a group of 
preference applicants that do not have 
the means to take and distribute the 
power, or an arrangement whereby 
SDG&E would agree to pass on the 
benefits of the Federal power, does not 
satisfy the requirements of Federal 
preference laws. 

Federal Agencies 

Several Federal agencies were not 
selected for a proposed allocation of 
Additional Power, as explained below. 

The application for an allocation of 
power for Department of Energy 
facilities at the Nevada Test Site was 
submitted on March 15,1985. There is 
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not sufficient information in the 
application with regard to the 
transmission path that would be utilized 
to deliver the power to the Site. 
Accordingly, Western proposes no 
allocation for the Test Site. 

The Bureau of Indian Affairs (BLA) 
applied for an allocation for the Lajolla, 
Pala. Pauma, Rincon, and San Pasqual 
Indian Bands. On March 20,1986, 
however, Congressman Packard 
introduced H.R. 4468, the proposed San 
Luis Rey Indian Water Rights Settlement 
Act. As part of a comprehensive water 
rights settlement, the bill proposed that 
energy from the Federal Central Valley 
Project (CVP) be utilized to pump CVP 
water to the reservations of the Five 
bands in northern San Diego County. 
Although the bill was not enacted into 
law during the 99th Congress, it appears 
that a similar bill may be introduced in 
the current session of Congress. 

In deciding whether or not to exercise 
its discretion in allocating power to the 
BIA, Western must balance the BLA’s 
request for Parker-Davis Additional 
Power with the likelihood that the bands 
will receive energy from another Federal 
project. On balance, and given the 
relatively small amount of power to be 
allocated in this proceeding and the 
substantial number of requests for that 
power, Western propoes not to allocate 
any power to the BIA for the use of the 
bands. 

The U.S. Fish and Wildlife Service 
submitted an application requesting an 
allocation of 0.2 megawatts for the 
Willow Beach National Fish Hatchery 
near Boulder City, Nevada. Western 
proposes no allocation for the Hatchery, 
since the request falls below the 
proposed allocation threshold of 1.0 
megawatts. 

Laughlin Air Force Base. Texas, was 
not selected because it is located 
outside the Boulder City marketing area 
as described in the Conformed Criteria. 

Williams Air Froce Base, Arizona, 
was not selected because it will be 
receiving power from Western after 
1987. 

State Agencies 

The University of California, Los 
Angeles and Irvine, California, was not 
selected because it does not have 
electric utility responsibility. 

Muncipalities 

The city of Page. Arizona, was not 
selected because it is outside the 
Boulder City marketing area as 
described in the Conformed Criteria. 

The following muncipalities were not 
selected because they do not own and 
operate an electric utility system and do 
not possess utility responsibility: 


City of Chandler, AZ: 

City of Coolidge, AZ; 

City of Gilbert. AZ; 

City of Glendale, AZ; 

City of Phoenix. AZ; 

City of Prescott, AZ; 

City of Scottsdale, AZ; 

City of Tempe. AZ; and 
City of Tucson. AZ, 

The following municipalities were not 
selected because they will be receiving 
power from Western after 1987: 

City of Anaheim. CA; 

City of Azusa, CA; 

City of Banning. CA: 

City of Colton. CA; 

City of Needles. CA; 

City of Riverside, CA; 

City of Safford, AZ; 

Town of Thatcher, AZ; 

City of Vernon, CA; 

Districts 

The following districts were not 
selected because they will be receiving 
power from Western after 1987: 

Chandler Heights Citrus Irrigation District, 
AZ; 

Electrical District No. 2, AZ; 

Electrical District No. 4, AZ; 

Electrical District No. 5 (Pinal County). AZ; 
Electrical District No. 5 (Maricopa County), 
AZ; 

Electrical District No. 6. AZ; 

Electrical District No. 7. AZ; 

Imperial Irrigation District. CA; 

Maricopa County Municipal Water District 
No. 1, AZ; 

Queen Creek Irrigation District. AZ; 
Roosevelt Irrigation District, AZ; 

Roosevelt Water Conservation District. AZ; 
Salt River Project. AZ; and 
San Tan Irrigation District, AZ. 

The following districts were not 
selected because they do not own and 
operate an electric utility system and do 
not possess electric utility 
responsibility: 

Aguilla Irrigation District. AZ; 

Avra Valley Irrigation and Drainage District, 
AZ; 

Buckeye Water Conservation and Drainage 
District, AZ; 

Cibola Valley Irrigation and Drainage 
District. AZ; 

Cortaro-Marana Irrigation and Drainage 
District, AZ; 

Electrical District No. 8. AZ; 

Elsinor Valley Municipal Water District. CA: 
Harquahala Valley Power District/ 
Harquahala Valley Irrigation District. AZ; 
Las Virgenes Municipal Water District, CA; 
McMullen Valley Water Conservation and 
Drainage Distrist, AZ; 

Ramona Municipal Water District, AZ; 
Rancho California Water District, CA; 

San Diego County Water Authority, CA; 
Silverbell Irrigation and Drainage District. 
AZ; 

Tonapah Irrigation District, AZ; and 
Yuma-Mesa Irrigation and Drainage District. 
AZ. 


Associations 

Garkane Power Assocation, Utah, 
was not selected because a major 
portion of its service area is outside the 
Boulder City marketing area as 
described in the Conformed Criteria. 
Furthermore, the applicant will be 
receiving power from Western after 
1987. 

Intermountain Power Pooling 
Association, Utah (application on behalf 
of entities within its service area), was 
not selected because it is located 
outside the Boulder City marketing area 
as described in the Conformed Criteria. 

Yuma County Water Users 
Association, Arizona, was not selected 
because it will be receiving power from 
Federal resources after 1987. 

Indian Tribes 

The Gila River Indian Community. 
Arizona, was not selected because it 
does not own and operate an electric 
utility system and does not possess 
electric utility responsibility. 

Executive Order 12291 

The Department of Energy has 
determined that this allocation is not a 
major rule because the allocation does 
not meet the criteria of section 1(b) of 
Executive Order 12291 (46 FR 13193) 
dated February 17,1981. Western has an 
exemption from section 3, 4, and 7 of 
Executive Order 12291. 

Regulatory Flexibility Act 

Pursuant to Regulatory Flexibility Act 
of 1980 (5 U.S.C. 601, el seq.), each 
agency, when required to publish a 
notice of a public rule, shall prepare for 
public comments an initial regulatory 
flexibility analysis to describe the 
impact of the proposed rule on small 
entities. In this instance, the allocation 
criteria and proposed allocations relate 
to electric services provided by 
Western. Under section 601(b) of the 
Regulatory Flexibility Act of 1980, 
services are not considered “rules’* 
within the meaning of the Act; therefore, 
Western believes that no flexibility 
analysis is required. 

National Environmental Policy Act 

Pursuant to the National 
Environmental Policy Act of 1969 and 
the Department of Energy regulations 
published in the Federal Register on 
February 23,1982 (47 FR 7976). as 
amended, Western evaluated the 
potential for environmental impact of 
the Boulder City General Consolidated 
Power Marketing Criteria or Regulations 
for the Boulder City Area Projects 
(Environmental Assessment No. DOE- 
EA-204). On May 2.1983, the 
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Department of Energy executed a 
Finding of No Significant Impact for that 
proposal. Allocation Criteria for the 
Parker-Davis Project were addressed in 
the Conformed Criteria. 

The Criteria Environmental 
Assessment addressed the impact of the 
offer of additional power from the 
Parker-Davis Project. Western will 
evaluate the Conformed Criteria to 
determine if this action is a significant 
action in the context of the National 
Environmental Policy Act and will 
determine wheter or not the allocation 
will lead to any significant 
environmental impacts. 

Additional Information 

The following material relative to the 
proposed allocation of Parker-Davis 
Power are available for inspection at the 
Boulder City Area Office. 

1. Applications received requesting 
Parker-Davis Power. 

2. Federal Register notice (49 FR 
50582) dated December 28,1984, 
publishing the “Conformed General 
Consolidated Power Marketing Criteria 
or Regulations for Boulder City Area 
Projects." 

3. Federal Register notice (50 FR 2717) 
dated January 18.1985. publishing the 

Request for Applications for Power 
from Boulder City Area Projects." 

4. Environmental Assessment of 
General Consolidated Power Marketing 
Criteria and Regulations for Boulder 
City Area Projects, Western Area Power 
Administration, April 1983. 

Proposed Allocations 

These proposed allocations are made 
in accordance with the Department of 
Energy Organization Act (42 U.S.C. 7101, 
et seq .). the Federal power marketing 


authority contained in Reclamation laws 
' (43 U.S.C. 371, et seq. and all acts 
amendatory thereof or supplementary 
thereto), and the acts specifically 
applicable to the Parker-Davis Project. 

These proposed allocations include 
the allocations of the Reserved Power to 
the existing Parker-Davis Project 
contractors. Reserved Power available 
to existing Parker-Davis Project 
contractors include both 
nonwithdrawable and withdrawable 
capacity and associated energy. The 
withdrawable capacity and associated 
energy is subject to a 2-year withdrawal 
notice. On March 1,1984, Western 
issued a 2-year withdrawal notice to the 
existing Parker-Davis Project 
contractors for the withdrawal of 1,500 
kilowatts of capacity and associated 
energy for use in pumping ground water 
drainage in Yuma County. Arizona, and 
Imperial County, California. The 
proposed allocations to new contractors 
reflect that reduction in withdrawable 
capacity and associated energy. 
Withdrawable power will continue to be 
subject to a 2-year withdrawal notice. 

As provided in the Conformed 
Criteria, the associated energy from the 
Parker-Davis Project, on or after June 1, 
1987, will be equal to 2,441 
kilowatthours per kilowatt in the 
summer season and 1,703 kilowatthours 
per kilowatt in the winter season. Each 
proposal allottee's energy allocation will 
be based on this kilowatthour per 
kilowatt ratio. 

The additional Power made available 
from the Parker-Davis Project for 
allocation to new and existing 
contactors is as follows: 


Season 

Kilo¬ 

watt 

Summer . . . ...... 

24,555 

22,186 

Winter .... 



These proposed allocations include 
the allocations of this Additional Power 
based on the following: 

1. Withdrawing an amount from the 
existing Parker-Davis Project 
contractors with withdrawable power 
(equal to one-half of their existing 
withdrawable power) and allocating the 
same amount of nonwithdrawable 
Additional Power to those contractors. 

2. Allocating nonwithdrawable 
Additional Power, in a amount equal to 
1,000 kilowatts plus a proportionate 
share of any balance remaining, to 
eligible new applicants which do not 
have contracts with Western. 

3. Allocating withdrawable power 
(released by allocating 
nonwithdrawable Additional Power to 
existing contractors) according to the 
following formula. For each season, 
Western divided the amount of 
nonwithdrawable Additional Power 
proposed to be allocated to each eligible 
new applicant by the total amount of 
nonwithdrawable Additional Power 
proposed to be allocated to all the 
eligible new applicants. The resulting 
quotient for each eligible new applicant 
was then multiplied by the total amount 
of withdrawable power available for 
allocation in each season. That product 
is the amount of withdrawable power 
proposed to be allocated to each eligible 
new applicant in each season. Appendix 
A, attached to this notice, provides the 
specific allocations of Additional Power. 

The proposal allocations of Reserved 
Power and Additional Power are shown 
in the following table 1: 


Table 1.—Proposed Capacity (kilowatts) Allocation 


Proposed allottee 

Winter Season 2 

Summer Season 1 

Withdrawa¬ 

ble 

Non¬ 

withdrawable 

Total 

Withdrawa¬ 

ble 

Non¬ 

withdrawable 

Total 

APPA: 







AEPCO. 

0 

18,400 

18,400 

0 

23,800 

23,800 

Mesa. 

0 

8,000 

8,000 

0 

10,450 

10,450 

CRIR..... 

0 

5.940 

5,940 

0 

8,900 

8,900 

CRC (NV) s .. . . 

2,355 

38,655 

41,010 

3,950 

53,000 

56,950 

Edwards AFB 3 . . 

590 

14,040 

14,630 

967 

17,318 

18,285 

ED-1 »..._ . 

457 

1,917 

2,374 

792 

1,721 

2,513 

ED-3 *. 

1.058 

1,057 

2,115 

1,462 

1,463 

2,925 

FMIT . 

0 

1,200 

1,200 

0 

1,970 

1,970 

Fredonia 8 . 

264 

1,109 

1,373 

508 

1,103 

1,611 

George AFB 8 ......... 

368 

1,545 

1,913 

683 

1,483 

2,166 

IID . 

0 

26,300 

26,300 

0 

32,550 

32,550 

Luke/Gila 3 ... 







Bend AFB. 







Luke AFB. 

498 

2,088 

2,586 

793 

1,724 

2,517 

Gila Bend. 
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Table 1—Proposed Capacity (kilowatts) Allocation— Continued 


Proposed allottee 

Winter Season 2 

Summer Season 1 

Withdrawa¬ 

ble 

Non- 

withdrawable 

Total 

Withdrawa¬ 

ble 

Non- 

withdrawabie 

Total 

AFB. 

88 

369 

457 

140 

304 

444 

Navy-Marine 3 Air Sta. 

377 

1,583 

1,960 

744 

1,617 

2,361 

Needles. 

0 

4,064 

4,064 

0 

5,100 

5,100 

Nellis AFB 3 . 

585 

2,457 

3.042 

1,041 

2,262 

3.303 

Norton AFB 3 . 

516 

2,166 

2,682 

910 

1,977 

2,887 

Papago Tribal 3 Authority. 

516 

2,166 

2.682 

1,041 

2,262 

3,303 

SRP. 

0 

22,500 

22,500 

0 

31,700 

31,700 

SCIP 3 . 

590 

12,540 

13,130 

967 

16,218 

17,185 

Thatcher. 

0 

250 

250 

0 

350 

350 

WMI&DD 3 . 

297 

2,148 

2.445 

450 

2,650 

3,100 

Wickenburg 3 . 

311 

1,306 

1,617 

615 

1,335 

1,950 

YID. 

0 

780 

780 

0 

960 

960 

YPG 3 . 

590 

3,490 

4,080 

967 

4,268 

5,235 

Total. 

9.460 

176,070 

185,530 

16.030 

226,485 

242,515 


1 Marcb-September. 

2 October-February. 

3 Addional Power Allocation (See Appendix A). 


In the event that a contractor or 
potential contractor fails to place power 
under contract within a reasonable 
period, to be determined by Western, in 
accordance with the terms and 
conditions offered by Western or fails to 
have the means to receive the power at 
a Parker-Davis Project designated point- 
of-delivery by June 1 , 1987, unless 
Western specifically agrees otherwise in 
writing, the amounts of power released 


by such failure will be reallocated by 
Western in accordance with the 
Conformed Criteria. 

The existing Parker-Davis Project 
contracts were extened through May 31, 
1987, upon mutual agreement between 
Western and each contractor. Upon 
publication of final allocations, new 
contracts will be negotiated with 
existing and new allottees for the power 
contract period of June 1,1987, to 


September 30, 2007. In the event that 
new contracts cannot be signed before 
May 31,1987, the existing contracts may 
be extended by Western for a period 
that will provide sufficient time to 
negotiate and sign new contracts. 

Issued at Washington, DC, February 10, 
1987. 

Ronald K. Greenhalgh, 

Assistant Administrator for Washington 
Liaison. 


Appendix A-Parker-Davis Project, Proposed Allocation of Additional Capacity 


[Existing Parker-Davis Project Contractors with Withdrawable Power and Eligible Applicants Without Contracts with Western for Federal 

Resources] 



Amount requested 
(kW) 

Change Vfe of 1 
withdrawable to 
nonwithdrawable 
(kW) 

Allocate 1.000 

am 

Allocate balance 
(kW) 2 

Total proposed 
allocation 
nonwithdrawable 
(kW) 

Total 3 proposed 
allocation 
withdrawable (kW) 

Winter 


Winter 

Summer 

Winter 


Winter 

Summer 

Summer 

Winter 

Summer 

Summer 

Winter 

Summer 

CRC. NV ♦. 

22,186 

24,555 

2.355 

3,950 

0 

0 

0 

0 

2,355 

3,950 

0 

0 

EAFB, CA 4 . 

< 5 ) 

<*) 

590 

968 

0 

0 

0 

0 

590 

968 

0 

0 

ED-1, AZ. 

12,589 

14,020 

0 

0 

1,000 

1,000 

917 

721 

1,917 

1,721 

457 

792 

ED-3, AZ 4 . 

22,186 

24,555 

1,057 

1,463 

0 

0 

0 

0 

1,057 

1,463 

0 

0 

Fredonia, Town, AZ. 

1,500 

2,000 

0 

0 

1,000 

1,000 

109 

103 

1,109 

1,103 

264 

508 

George AFB, CA. 

7,480 

9,400 

0 

0 

1,000 

1,000 

545 

483 

1,545 

1,483 

368 

683 

Luke/Gila Bend AFB, AZ: 







0 

0 





Luke AFB. 

17,000 

17,000 

0 

0 

850 

850 

1,238 

874 

2,088 

1,724 

498 

793 

Gila Bend AFB. 

3,000 

3,000 

0 

0 

150 

150 

219 

154 

369 

304 

88 

140 

Navy/Marine Air Sta.. AZ. 

8,000 

12,000 

0 

0 

1,000 

1,000 

583 

617 

1,583 

1,617 

377 

744 

Nellis AFB, NV. 

20,000 

37,000 

0 

0 

1,000 

1,000 

1,457 

1,262 

2,457 

6 2,262 

585 

1,041 

Norton AFB, CA. 

16,000 

19,000 

0 

0 

1,000 

1,000 

1,166 

977 

2,166 

1,977 

516 

910 

Papago Tribal Auth., AZ. 

16,000 

25,500 

0 

0 

1,000 

1,000 

1,166 

1,262 

2,166 

6 2,262 

516 

1,041 

SCIP/BIA, AZ * . 

38,500 

38,500 

590 

968 

0 

0 

0 

0 

590 

968 

0 

0 

WMI&DD, AZ 4 . 

6,186 

7,197 

298 

450 

0 

0 

0 

0 

298 

450 

0 

0 

Wickenburg, Town, AZ. 

4,200 

6,500 

0 

0 

1,000 

1,000 

306 

335 

1,306 

1,335 

311 

615 

YPG, AZ 4 . 

3,100 

4,200 

590 

968 

0 

0 

0 

0 

590 

968 

0 

0 

Total. 

197,927 

244,427 

5,480 

8,767 

9,000 

9,000 

7,706 

6,788 

22,186 

24,555 

3,980 

7,267 


1 Withdrawable amount based on present allocation. 

2 Balance allocated on the following formula: 
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Winter Season: 7,706 kW (balance remaining)/105.769 kW* = 07.286 percent (percent of each contractor's requested amount to be 
allocated). 

Summer Season: 6.788 kW (balance remaining)/132,030 kW* = 05.141 percent (percent of each contractor’s requested amount to be 

allocated). 

•Total amount of capacity requested by new applicants, adjusted for requests over the amounts available for allocation. 

3 Amount to be allocated adjusted for 1.5 MW to be withdrawn for project use. Allocation proportioned on the same percentage as 
nonwithdrawable. Amount of nowithdrswable allocated divided by total amount allocated to those applicants (16,706 kW winter, 15,788 kW 
summer) = percent of withdrawable to be allocated to applicant.) 

4 Existing Parker Davrs Project contractor with w.thdrawable power. 

5 EAFB did not request a specific amount of additional power. 

6 Summer Season allocation based on maximum available of 24.555 kW. 


Appendix B—Proposed Parker-Davis 
Project Allottees 

APPA —Arizona Power Pooling 
Association, Arizona 
AEPCO—Arizona Electric Power 
Cooperative. Inc., Arizona 
Mesa—City of Mesa, Arizona 
CRIR—Bureau of Indian Affairs, . 

Colorado River Indian Reservation, 
Arizona. California 
CRC —Colorado River Commission of 
Nevada, Nevada 

Edwards AFB—Edwards Air Force 
Base, California 

ED-1—Electrical District No. 1, Arizona 
ED-3 —Electrical District No. 3, Arizona 
EMIT—Fort Mohave Indian Tribe, 
Arizona 

Fredonia—City of Fredonia, Arizona 
George AFB—George Air Force Base, 
California 

IID—Imperial Irrigation District, 
California 

Luke/Gila Bend AFB—Luke Air Force 
Base and Gila Bend Air Force Base, 
Arizona 

Navy-Marine Air Station—Navy-Marine 
Air Station, Arizona 
Needles—City of Needles, California 
Nellis AFB—Nellis Air Force Base, 
Nevada 

Norton AFB—Norton Air Force Base. 
California 

Papago Tribal Authority—Papago Tribal 
Utility Authority, Arizona 
SRP—Salt River Project, Arizona 
SCIP—San Carlos Irrigation Project, 
Arizona 

Thatcher—Town of Thatcher, Arizona 
VVMI&DD—Wellton-Mohawk Irrigation 
and Drainage District, Arizona 
Wickenburg—Town of Wickenburg, 
Arizona 

YID—Yuma Irrigation District, Arizona 
YPG—Department of the Army, Yuma 
Proving Ground, Arizona 
IFR Doc. 87-4780 Filed 3-5-87; 8:45 ami 

BILLING CODE 6450-01 M 


ENVIRONMENTAL PROTECTION 
AGENCY 

IOPTS-59807; FRL-3163-91 

Certain Chemicals Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 


SUMMARY: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13,1983 (48 FR 21722). In the 
Federal Register of November 11,1984, 
(49 FR 46066)(40 CFR 723.250), EPA 
published a rule which granted a limited 
exemption from certain PMN 
requirements for certain types of 
polymers. Notices for such polymers are 
reviewed by EPA within 21 days of 
receipt. This notice announces receipt of 
four such polymer exemption 
submissions and provides a summary of 
each. 

dates: Close of Review Period: 

Y 87-109—March 4, 1987. 

Y 87-110, 87-111 and 87-112—March 10, 
1987. 

FOR FURTHER INFORMATION CONTACT: 

Wendy Cleland-Hamnett, 
Premanufacture Notice Management 
Branch, Chemical Control Division (TS- 
794). Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-611, 401 M Street, SW.. Washington, 
DC 20460, (202) 382-3725. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidentiai 
version of the exemption received by 
EPA. The complete non-confidential 
documents are available in the Public 
Reading Room NE-GO04 at the above 
address between 8:00 a m. and 4:00 p.m., 
Monday through Friday, excluding legal 
holidays. 


Y 87-109 

Manufacturer. Confidential. 

Chemical (G) Unsaturated polyester 
diol. 

Use/Production . (S) Industrial 
component for industrial polyester 
molding compound. Prod, range: 47,000 
to 161,000 kg/yr. 

Y 87-110 

Manufacturer. Suvar Corporation. 
Chemical. (G) Oil modified polyester. 
Use/Production. (S) Industrial intaglio 
printing ink vehicle. Prod, range: 
Confidential. 

Y 87-111 

Manufacturer Spencer Kellogg/NL 
Industries, Inc. 

Chemical. (G) Alkyd resin. 
Use/Production. (G) An alkyd resin to 
be used in an open, non-dispersive 
manner. Prod, range: Confidential. 

Y 87-112 

Manufacturer. Confidential. 

Chemical. (G) Barium salt of joncryl 
678. 

Use/Production. (G) Extender. Prod, 
range: Confidential. 

Dated: February 24.1987. 

Denise Devoe, 

Acting Division Director. Information 
Management Division. 

[FR Doc. 87-4280 Filed 3-5-87; 8:45 ain) 

BILLING CODE 6560 50-M 


IOPTS-51664; FRL-3164-1] 

Certain Chemicals Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13,1983 (48 
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FR 21722). This notice announces receipt 
of thirty-four such PMNs and provides a 
summary of each. 
dates: Close of Review Period: 

P 87-643, 87-644, 87-645. 87-646. 87-647, 
87-648, 87-649. 87-650, 87-651, 87-652, 
87-653, 87-654, 87-655, 87-656 and 87- 
657—May 13.1987 

P 87-658. 87-659. 87-660. 87-661, 87-662, 
87-663, 87-664 and 87-665—May 17. 
1987 

P 87-666. 87-667. 87-668. 87-669. 87-670. 
87-671. 87-672, 87-673, 87-674, 87-675 
and 87-676—May 18,1987 
Written comments by: 

P 87-643. 87-644, 87-645, 87-646, 87-647, 
87-648, 87-649, 87-650, 87-651, 87-652, 
87-653, 87-654, 87-655, 87-656 and 87- 
657—April 13,1987 

P 87-658, 87-659, 87-660, 87-661, 87-662, 
87-663. 87-664 and 87-665—April 17, 
1987 

P 87-666. 87-667, 87-668, 87-669, 87-670, 
87-671, 87-672, 87-673. 87-674, 87-675 
and 87-676—April 18,1987 
address: Written comments, identified 
by the document control number 
* , |OPTS-51664]" and the specific PMN 
number should be sent to: Document 
Processing Center (TS-790), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. L-100, 401 M 
Street, SW., Washington. DC 20460. 

(202) 554-1305. 

FOR FURTHER INFORMATION CONTACT: 

Stephanie Roan. Premanufacture Notice 
Management Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency. Rm. E-611, 401 M Street, SW., 
Washington. DC 20460, (202) 382-3725. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the PMNs received by EPA. 
The complete non-confidential PMNs 
are available in the Public Reading 
Room NE-G004 at the above address 
between 8:00 a.m. and 4:00 p.m., Monday 
through Friday, excluding legal holidays. 

P 87-643 

Importer. Confidential. 

Chemical. (G) Polyester. 

Use/Import. (G) Open, non-dispersive 
use. Import range: 23,000 to 68,000 kg/yr. 

P 87-644 

Manufacturer. Monsanto Company. 
Chemical. (G) Rubber modified 
terpolymer of styrene-acrylonitrile. 

Use/Production. (S) Industrial, 
commercial and consumer extruded 
plastic and injection molded parts. Prod, 
range: Confidential. 

P 87-645 

Manufacturer. Confidential. 


Chemical. (G) Blocked catalyst. 
Use/Production. (G) Coating catalyst. 
Prod, range: Confidential. 

P 87-646 

Manufacturer. Confidential. 

Chemical. (G) Modified soya fatty 
acid isophthalic alkyd. 

Use/Production. (S) Commercial and 
consumer polymer for architectural 
coatings. Prod, range: Confidential. 

P 87-647 

Manufacturer. Confidential. 

Chemical. (G) Substituted 
aminoisobenzofuranone. 

Use/Production. (G) Minor color¬ 
forming component in paper coatings. 
Prod, range: Confidential. 

Toxicity Data. Acute oral: >5.0 g/kg; 
Acute dermal: >2.0 g/kg; Irritation: 

Skin—Non-irritant, Eye—Non-irritant; 
Ames test: Non-mutagenic. 

P 87-648 

Manufacturer. Confidential. 

Chemical. (G) Heteroarylalkylamino- 
substituted spiroisobenzoxanthenone. 

Use/Production. (G) Captive 
intermediate used in manufacturing a 
minor component for paper coating. 
Prod, range: Confidential. 

Toxicity Data. Acute oral: 4.75 g/kg; 
Ames test: Non-mutagenic. 

P 87-649 

Manufacturer. Confidential. 
Chemical. (G) Heterylaryl substituted 
aminoaniline. 

Use/Production. (G) Captive 
intermediate used in manufacturing a 
minor component for paper coatings. 
Prod, range: Confidential. 

Toxicity Data. Acute oral: 1.13 g/kg; 
Ames test: Non-mutagenic. 

P 87-650 

Manufacturer. Confidential. 
Chemical. (G) Oximine blocked 
monomeric and polymeric isocyanate. 

Use/Production. (S) Site-limited and 
industrial coatings. Prod, range: 
Confidential. 

P 87-651 

Manufacturer. Confidential. 

Chemical. (G) Polyester resin. 
Use/Production. (S) Site-limited and 
industrial coatings. Prod, range: 
Confidential. 

P 87-652 

Manufacturer. E. I. du Pont de 
Nemours and Company, Inc. 

Chemical. (G) Acyl urea urethane 
carboxylate polymer. 

Use/Production. (G) Open, non- 
dispersive use. Prod, range: 
Confidential. 


P 87-653 

Manufacturer. E. I. du Pont de 
Nemours and Company, Inc. 

Chemical. (G) Salt of acyl urea 
urethane carboxylate polymer. 

Use/Production. (G) Open, non- 
dispersive use. Prod, range: 
Confidential. 

P 87-654 

Importer. Shin-Etsu Silicones of 
America, Incorporated. 

Chemical. (S) Polymer of 
octamethylcyclotetrasiloxane; 2,4,6- 
trimethyl-2,4,6-tris(3.3,3- 
trifluoropropyl)cyclotrisiloxane; 2,4,6,8- 
tetraethenyl-2,4,6,8-tetramethyl- 
cyclotetrasiloxane; and 1,3-diethenyl- 
1,1,3,3-tetramethyldisiloxane. 

Use/lmport. (S) Industrial ingredient 
for silicone rubber compound. Import 
range: 1,000 to 3,000 kg/yr. 

P 87-655 

Importer. Shin-Etsu Silicones of 
America, Incorporated. 

Chemical. (G) Polyether modified 
organopolysiloxane. 

Use/Import. (S) Industrial surfactant 
for polyurethane foam. Import range: 
3,000 to 5,000 kg/yr. 

P 87-656 

Importer. Shin-Etsu Silicones of 
America, Incorporated. 

Chemical. (G) Silicone modified acryl 
polymer. 

Use/Import. (S) Industrial ingredient 
for acryl rubber compound. Import 
range: 1,000 to 3,000 kg/yr. 

P 87-657 

Importer. Confidential. 

Chemical. (G) Polyurethane 
dispersion. 

Use/Import. (S) Industrial preparing 
adhesives, plastics, rubber, leather, 
fabrics, wood and paper. 

P 87-658 

Manufacturer. Confidential. 
Chemical. (G) Sulfonated 
poiyacrylate, sodium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: Confidential. 

P 87-659 

Manufacturer. Confidential. 
Chemical. (G) Sulfonated 
polyacrylate, potassium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: Confidential. 

P 87-660 

Manufacturer. Confidential. 
Chemical. (G) Sulfonated 
poiyacrylate, mixed potassium sodium 
salt. 
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Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: Confidential. 

P 87-661 

Manufacturer. Confidential. 

Chemical. (G) Acrylic polymer 
sulfonated, sodium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: Confidential. 

P87-662 

Manufacturer. Confidential. 

Chemical (G) Acrylic polymer 
sulfonated, potassium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: Confidential. 

P-67-663 

Manufacturer. Confidential. 

Chemical. (G) Acrylic polymer 
sulfonated, mixed potassium sodium 
salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: Confidential. 

P-67-664 

Importer. E. I. du Pont de Nemours & 
Company, Inc. 

Chemical. (G) Substituted ethylene 
copolymer. 

Use/Import. (G) Binder. Import range: 
Confidential. 

Toxicity Data. Acute oral: >5,000 mg/ 
kg; Irritation: Skin— Mild; Eye—Mild: 
Inhalation: >3.100 mg/m 3 . 

P 87-665 

Manufacturer. Hercules Incorporated. 
Chemical. (G) Alkene amine 
hydrochloride. 

Use/Production. (G) Destructive use, 
chemical intermediate. Prod, range: 
Confidential. 

P87-666 

Manufacturer. Confidential. 

Chemical. (G) Dimerized fatty acid di 
(alkylether) ester. 

Use/Production. (G) Defoamer and 
processing aid for use in textile 
finishing. Prod, range: Confidential. 

P 87-667 

Manufacturer. General Electric 
Company. 

Chemical. (G) Bisfphthalic anhydride) 
dianhydride. 

Use/Production. (S) Site-limited and 
industrial preparation of polymers. Prod, 
range: Confidential. 

P 87-666 

Manufacturer. General Electric 
Company. 

Chemical. (G) Aryl tetra carboxylic 
acid. 

Use/Production. (S) Site-limited and 
industrial conversion of dianhydride. 
IVod. range: Confidential. 


P 87-669 

Manufacturer. General Electric 
Company. 

Chemical. (G) Bisimide 
bis(phthalimide). 

Use/Production. (S) Site-limited and 
industrial conversion to corresponding 
bis phthalic acid. Prod, range: 
Confidential. 

P 87-670 

Manufacturer. Reichhold Chemicals, 
Incorporated. 

Chemical. (G) Maleic modified 
hydrocarbon, rosin copolymer. 

Use/Production. (S) Industrial resin 
component in production of ink vehicle 
varnishes. Prod, range: Confidential. 

P 87-671 

Manufacturer. Confidential. 
Chemical. (G) Modified epoxy. 
Use/Production. Site-limited 
intermediate. Prod, range: Confidential. 

P 87-672 

Manufacturer. Fritzsche Dodge and 
Olcott. 

Chemical. (S) 4,7,11-Trimethyl-4,6,10- 
dodecatrien-3-one. 

Use/Production. (S) Site-limited and 
industrial to be used in the manufacture 
of l-penten-3-one, 2-methyl-l-(2,6,6- 
trimethyl-2-cyclohexen-l- yl)-. Prod, 
range: Confidential. 

P 87-673 

Importer. Dainichiseika Color & 
Chemicals America, Inc. 

Chemical. (G) Diphenylmethane-4,4- 
diisocyanate, polymer with (1,3- 
benzenedicarboxylic acid, polymer with 
1.4-benzenedicarboxylic acid, 2,2- 
dimethyl-1,3-propanediol and 1,2- 
ethanediol) and [cyclotetrasiloxane 
octamethyl polymer with 3,3'-(l,1,3,3- 
tetramethyl-1, 3-disiIoxanediyl)bis(l- 
propane amine)]. 

Use/Import. (G) Heat-resistant and 
slide of thermal-transfer sheet, 
(backcoating agent). Import range: 1,000 
to 6,000 kg/yr. 

P 87-674 

Manufacturer. Confidential. 

Chemical. (G) Substituted vinyl 
chloride/ethylene polymer. 

Use/Production. (G) Paper saturant, 
metal coating and laminating adhesive. 
Prod, range: Confidential. 

P 87-675 

Manufacturer. DiversiTech General. 
Chemical. (G) Functionalized styrene- 
butadiene copolymer. 

Use/Production. (S) Industrial, 
commercial and consumer binder for 
cellulose to make paper products; and 
binder for rayon to make hospital use 


nonwovens and non-medical 
nonwovens. Prod, range: 3.6X10 6 dry to 
9.0X10 6 dry kg/yr. 

P 87-676 

Manufacturer. Southland Corporation, 
Chemical Division. 

Chemical. (G) Mixed amidoamine. 
Use/Production. (S) Industrial invert 
emulsifier for oil based drilling muds. 
Prod, range: 5,000 to 20,000 kg/yr. 

Dated: February 24,1987. 

Denise Devoe, 

Acting Division Director. Information 
Management Division. 

[FR Doc. 87-4281 Filed 3-5-67; 0:45 am) 

BILLING CODE 6560-50-M 


[ER-FRL-3165-2J 

Availability of Environmental Impact 
Statements Filed February 23,1087 
through February 27,1987 Pursuant to 
40 CFR 1506.9 

Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5073 or (202) 382-5075. 

ElSNo. 870069. Draft, USA, CA. Presidio 
Army Barracks Numbers 098,119, and 
124 Construction, Due: April 27,1987. 
Contact: Robert Verkade (916) 551- 
2903 

EISNo. 870070. Final, DOE, CO, Climax 
Uranium Mill Site, Remedial Actions 
and Cleanup of Radioactive 
Contaminated Material, Grand 
Junction, Mesa County, Due: April 6. 
1987, Contact: John Themelis (505) 
844-3941 

EISNo. 870071. Final, AFS, SEV. 
Southern Region, Southern Pine Beetle 
Suppression Program, Federal and 
Non-Federal Lands, and Wilderness 
Area. Due: April 6,1987, Contact: 
David Smith (404) 347-4338 
EISNo. 870072. Final, BLM, NV, 

Tonopah Resource Area, Wilderness 
Recommendations, Battle Mountain 
District, Nye County, Due: April 6, 
1987, Contact: Leslie Moore (702) 482- 
6214 

EISNo. 870073. Final, SCS, KS, Wolf. 
River Watershed Protection and Flood 
Prevention Plan. Due: April 6,1987, 
Contact: James Habiger (913) 823-4565 
EISNo . 870074. Draft, DOE, MO, 

Weldon Spring Site, Remedial Action, 
Long-Term Management of 
Contaminated Materials. St. Charles 
County, Due: April 20,1987, Contact: 
Rodney Nelson (314) 441-6978 
EISNo. 870075. Draft, BLM, NM. 
Farmington Resource Area, Resource 
Management Plan, Due: June 3,1967, 
Contact: Ron Fellows (305) 325-3561. 
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EISNo. 870076. Draft. AFS. MT. 1987 
Deerlodge National Forest. Noxious 
Weed Control Program. Due: April 20. 
1987. Contact: Dave Ruppert (406) 496- 
3368 

EISNo. 870077. Draft. BLM. WY, 
Pinedale Resource Area, Resource 
Management Plan. Sublette and 
Lincoln Counties. Due: June 30.1987, 
Contact: Joe Pattie (307) 772-2228 

Amended Notices 

E/S No. 870068. DRevised, AFS. MT. 
Beaverhead National Forest, Noxious 
Weed Control Plan, Due: April 13, 

1987, Contact: Dan Pence (406) 683- 
3900, Should have appeared in 2-27-87 
FR 

EISNo. 860537. DSuppl. NRC, PA, Three 
Mile Island Nuclear Power Station, 
Unit 2, Decontamination and Disposal 
of Radioactive Wastes, Disposal of 
Accident Generated Water, Due: April 
14,1987, Published FR 1-9-87— 

Review period extended 

EIS No. 87066. Draft. AFS. CA, Angeles 
Pipeline Project C/O/M, Emidio 
Pump Station/Tank Farm to Los 
Angeles Basin Refineries. Permits, 
Angeles National Forest, Los Angeles 
and Kem Counties, Due: May 29,1987, 
Contact: Richard Simon (213) 620- 
4038—Published FR 2-27-87— 
Incorrect phone number 

Dated: March 3.1987. 

Richard E. Sanderson, 

Director, Office of Federal Acti vities. 

|FR Doc. 87—4759 Filed 3-5-87; 8:45 am] 

BILUNG coot 6 S 60 - 50 -M 


[ER-FRL-3165-3] 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared February 16,1987 through 
February 20.1987 pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
(CAA) and section 102(2)(c) of the 
National Environmental Policy Act 
(NEPA) as amended. Requests for copies 
of EPA comments can be directed to the 
Office of Federal Activities at (202) 382- 
5076/73. An explanation of the ratings 
assigned to draft environmental impact 
statements (EISs) was published in FR 
dated February 7,1986 (51 FR 4804). 

Draft EISs 

ERP No. D-BLM-J70010-WY, Rating 
EC2, Washakie Resource Area, 

Resource Mgmt. Plan and Wilderness 
Study Areas. Recommendations and 
Wilderness Designation or 
Nondesignation Suitability. WY. 


SUMMARY. EPA has environmental 
concerns with the proposed action and 
requests additional information. The EIS 
recognizes that the preferred action of 
not recommending wilderness 
designation could result in significantly 
increased soil erosion and sediment 
loading due to surface disturbance from 
development, and that wilderness 
designation could protect fragile soils 
and benefit watershed conditions. In 
light of these potential benefits, EPA 
recommends that additional information 
be provided regarding the effects of the 
various alternatives including 
wilderness designation on water quality 
and riparian areas. 

ERP No. D-COE-C32032-NY , Rating 
EC2, Shinnecock Inlet Navigation 
Project, Beach Erosion Control and 
Water Quality Improvement. 404 Permit, 
NY, SUMMARY: EPA has 
environmental concerns regarding 
potential impacts to Shinnecock Bay’s 
water quality and ecology. Accordingly, 
additional information regarding these 
issues was requested in the final EIS. 

ERP NO. D-FHW-B40065-RI. Rating 
EC2, Quonset Pt./Davisville Highway 
Access Improvement, From RI-4 
Freeway, 404 Permit, RI. SUMMARY: 
EPA believes that the Upgrade and 
Alternative 2, with implementation of 
wetland mitigation and a closed 
drainage system, are environmentally 
acceptable; Alternative 4 and 6 are not 
desirable from EPA’s perspective. EPA 
has requested a meeting with FHWA/ 
RIDOT to discuss unresolved concerns 
in the area9 of wetland protection, 
wetland mitigation and compensation, 
groundwater protection, highway 
drainage collection and discharge, and 
erosion control. 

ERP No. D-FHW-C40062-NJ. Rating 
E03. NJ-92 Construction. US 206 North of 
Princeton to NJ-33 East of Hightstown, 
404 Permit. NJ. SUMMARY: EPA has 
environmental objections to the 
proposed project based on the 
anticipated adverse impacts to wetlands 
and the lack of adequate mitigation for 
these losses. EPA also has major 
concerns regarding the adequacy of the 
analyses of wetlands, alternatives, and 
cumulative impacts and requests that 
such information be presented for 
review in a supplemental or revised 
draft EIS. 

ERP No. DS-FHW-H40108-IA, Rating 
LO. Des Moines CBD Loop Arterial 
Construction, 19th St./Harding Rd. to 
Fleur Drive (N-S Segment) and Fleur 
Drive to SE 14th St./US 85/US 69 (E-W 
Segment) also Fleur Drive. 15th St.. 
Indianola Ave. and East 15th 
Connectors, Additional Information, IA, 
SUMMARY: EPA has no objections to 


the project, as it relates to publicly 
owned parklands. 

Final EISs 

ERP No. F-COE-L34009-OR, W. 
Hayden Island Marine Industrial Park 
Development, Sect. 10 and 404 Permits. 
OR. SUMMARY: EPA does not feel that 
the information provided in the final EIS 
fully addresses the concerns about 
project need, alternatives, and 
mitigation raised in the draft EIS. The 
uncertainties associated with the 
economic growth projections strongly 
suggest that any project permitted on 
Hayden Island should be constructed in 
phases. Existing vacant sites should be 
used before new sites are made 
available. Even a reduced level of 
development should only be allowed if 
adequate mitigation is provided. 

ERP No. F-FH W-L40147-0R. Mount 
Hood Highway/US 26 Improvements, 
Wildwood to Rhododendron, OR. 
SUMMARY: EPA made no formal 
comments. EPA reviewed the final EIS 
and found it to be satisfactory. 

Regulation 

ERP No. R-OSM—A01090-00, 30 CFR 
Parts 784 and 817, Surface Coal Mining 
and Reclamation Operations, Permanent 
Regulatory Program Performance Stds., 
Underground Coal Mining Activities, 
Hydrologic—Balance Protection (51 FR 
44742). SUMMARY: EPA made no 
formal comments. 

Dated: March 3.1987. 

Richard E. Sanderson, 

Director. Office of Federal Activities. 

[FR Doc. 87-4760 Filed 3-5-87; 8:45 am) 

BILLING CODE 6560-50-M 


(FRL-3165-7] 

Hazardous Waste Management 
System; Technical Resource 
Document for Obtaining Variances 
From the Secondary Containment 
Requirement for Hazardous Waste 
Tank Systems 

agency: Environmental Protection 
Agency. 

action: Notice of availability of 
document. 

summary: The Environmental Protection 
Agency (EPA) today notifies the public 
of the availability of a technical 
resource document. The document 
contains information useful to 
hazardous waste tank system owners 
and operators who intend to seek a 
variance from the secondary 
containment standards that were 
promulgated on July 14,1986 (51 FR 
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25422). The document is entitled 
"Technical Resource Document for 
Obtaining Variances from the 
Secondary Containment Requirement 
for Hazardous Waste Tank Systems.” 
Owners and operators of hazardous 
waste storage or treatment tank systems 
may use this document to assist them in 
making a complete and acceptable 
demonstration to be used in support of a 
request for a variance from the 
secondary containment requirements. 
The document addresses 
demonstrations for both technology- 
based and risk-based variances. 
date: The document will be made 
available to the public through the 
National Technical Information Service 
(NTIS) by March 6,1987. 
addresses: The document can be 
ordered from the National Technical 
Information Service (NTIS), U.S. 
Department of Commerce, Springfield, 
Virginia 22161, (703) 487^1600. Each of 
the two volumes may be purchased 
separately: “Volume 1: Technology- 
Based Variance”. NTIS No. PB-87- 
158655 at a cost of $24.95, “Volume 2: 
Risk-Based Variance”, NTIS No. PB-87- 
158663 at a cost of $36.95. 

FOR FURTHER INFORMATION CONTACT: 
The RCRA/Superfund Hotline at (800) 
424-9346 (toll free) or (202) 382-3000 in 
Washington, DC. 

SUPPLEMENTARY INFORMATION: EPA has 

developed a two-volume document 
entitled “Technical Resource Document 
for Obtaining Variances from the 
Secondary Containment Requirement 
for Hazardous Waste Tank Systems”. 
The purpose of this technical resource 
document is to provide technical 
assistance and information for owners/ 
operators of hazardous waste tank 
systems applying for either a 
technology-based variance or a risk- 
based variance from the secondary 
containment requirements promulgated 
by EPA on July 14.1986 (51 FR 25422). 

The technology-based variance 
requires a demonstration by the 
applicant that alternative design or 
operating practices will detect leaks and 
prevent the migration of any hazardous 
waste at least as effectively as 
secondary containment. The risk-based 
variance requires a demonstration by 
the applicant that if a release to ground 
water or surface water does occur, there 
will be no substantial present or 
potential hazard to human health or the 
environment. The risk-based variance is 
not available for new underground 
tanks, however. Section 3004(o)(4) of 
RCRA requires that new underground 
tank systems be provided with a leak 
detection method that detects leaks at 
the “earliest practicable time.” Thus, 


new underground tank systems may 
qualify for the technology-based 
variance if the owner/operator 
demonstrates that a leak detection 
method detects leaks in time to allow 
clean up of the release before the 
release reaches ground water or surface 
water. 

Volume 1 provides details on the 
procedures to follow in submitting 
technology-based variance applications. 
The document also provides the 
contents and format for such 
applications, which would consist of 
eight distinct sections: 

(1) Characterization of tank systems 
and operating procedures; 

(2) Source characterization; 

(3) Characterization of site 
hydrogeologic conditions; 

(4) Determination of the zone of 
engineering control; 

(5) Demonstration of the effectiveness 
of leak detection devices; 

(6) Determination of waste constituent 
travel time; 

(7) Demonstration of effectiveness of 
the spill/leak response plan; and 

(8) Demonstration of the sufficiency of 
the overall detection and remedial 
action plan. 

Volume 2 provides details of the 
procedures to follow in submitting risk- 
based variance applications and 
describes the content and format for the 
risk-based application. A risk-based 
variance application would consist of 
seven distinct sections: 

(1) Source characterization; 

(2) Hydrogeologic characterization; 

(3) Surrounding land use, water use, 
and water quality characteristics; 

(4) Identification of exposure 
pathways and estimation of exposure 
point concentrations; 

(5) Health effects evaluation; 

(6) Environmental impact evaluation; 
and 

(7) Summary and conclusions. 

Both volumes contain recommended 

formats, checklists, and worksheets to 
aid in organizing and presenting the 
required information. Also, both 
volumes provide a screening method by 
which applicants may decide whether or 
not they should apply for a variance. 

Dated: February 25.1987. 

Elizabeth W. LaPointe, 

Acting Assistant Administrator for Solid 
Waste and Emergency Response. 

[FR Doc. 87-4863 Filed 3-5-87: 8:45 am) 

BILLING COOE 6560-50-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Information Collection Submitted to 
OMB for Review 

AGENCY: Federal Deposit Insurance 
Corporation. 

action: Notice of information collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980. 


Title of Information Collection: 
Financial Report for Prospective 
Directors and Officers of Existing or 
Proposed Banks (OMB No. 3064-0006). 

Background: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35). the FDIC hereby gives notice that it 
has submitted to the Office of 
Management and Budget a request for 
OMB review for the information 
collection system identified above. 
address: Written comments regarding 
the submission should be addressed to 
Robert Neal, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503 and to John Keiper, Assistant 
Executive Secretary (Administration), 
Federal Deposit Insurance Corporation, 
Washington, DC 20429. 

Comments: Comments on this 
collection of information should be 
submitted on or before March 23,1987. 
FOR FURTHER INFORMATION CONTACT: 
Requests for a copy of the submission 
should be sent to John Keiper, Assistant 
Executive Secretary (Administration), 
Federal Deposit Insurance Corporation, 
Washington, DC 20429, telephone (202) 
898-3810. 

summary: The FDIC is requesting OMB 
approval to extend, for a three-year 
period, the use of Form FDIC 6200/06. 
Financial Report, which is submitted to 
the FDIC by each individual director or 
officer of a proposed or operating bank 
applying for Federal deposit insurance 
as a State nonmember bank. The report 
is also submitted by individuals who 
proposed to acquire control of on 
insured State nonmember bank. The 
form is designed to collect financial 
information concerning the assets, 
liabilities and net worth of the subject 
individual, and biographical information 
pertaining to the individual’s education, 
the nature of civil and criminal 
proceedings that the individual may 
have been involved with, and the 
individual’s present and past 
employment. The information is used by 
the FDIC to evaluate the financial 
condition and general character of 
persons who will be involved with the 
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management and control of a bank. 

FDIC s evaluation is required by sectons 
5. 6, and 7 of the Federal Deposit 
Insurance Act. it is estimated that the 
collection of information creates an 
annual reporting burden of 1,260 hour9 
on the respondents collectively. 

Dated: February 25,1987. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

|FR Doc. 87-4697 Filed 3-5-87; 8:45 am] 
BILUNG CODE 6714-01-M 


FEDERAL FINANCIAL INSTITUTIONS 
EXAMINATION COUNCIL 

Interagency Policy Statement on Basic 
Financial Services 

agency: Board of Governors of the 
Federal Reserve System, Federal 
Deposit Insurance Corporation, Federal 
Home Loan Bank Board, National Credit 
Union Administration, and Office of the 
Comptroller of the Currency. 
action: Issuance of a joint policy. 

summary: The Federal Financial 
Institutions Examination Council in 
October 1986 approved a policy 
statement encouraging efforts of trade 
associations and individual depository 
institutions toward the offering of basic 
Financial sendees that would be 
accessible to low- and moderate-income 
consumers. It was prompted by 
concerns that have been raised about 
the potential impact of financial 
industry changes on the continued 
availability of basic services. The 
Council recommended to the Federal 
financial institution regulatory agencies 
that they jointly adopt the policy 
statement. The Council’s State Liaison 
Committee also recommended that the 
policy statement be joined in by the 
Conference of State Bank Supervisors, 
National Association of State Credit 
Union Supervisors, and National 
Association of State Savings and Loan 
Supervisors. The five Federal agencies 
and the three associations of State 
supervisors have approved the 
statement and are joining together in its 
issuance. The policy statement identifies 
in broad terms the basic financial needs 
that should be considered: A safe place 
to keep money, a way to get cash, and a 
way to make third-party payments. The 
statement also states that any programs 
offered should be consistent with safe 
and sound business practices. 

EFFECTIVE date: March 3.1987. 

FOR FURTHER INFORMATION CONTACT. 
Ellen Maland, Federal Reserve Board 
(202) 452-3667; Louise Kotoshirodo, 


Federal Deposit Insurance Corporation 
(202) 898-3545; Peggy Spohn, Federal 
Home Loan Bank Board (202) 377-6974; 
Michael Riley. National Credit Union 
Association (202) 357-1065; and Roland 
G. Ullrich, Office of the Comptroller of 
the Currency (202) 287-4265. 
supplementary information: 

Joint Policy Statement on Basic 
Financial Services 

The Board of Governors of the Federal 
Reserve System, Federal Deposit 
Insurance Corporation. Federal Home 
Loan Bank Board, National Credit Union 
Administration, Office of the 
Comptroller of the Currency, Conference 
of State Bank Supervisors, National 
Association of State Credit Union 
Supervisors, and National Association 
of State Savings and Loan Supervisors 
are issuing this joint policy statement to 
encourage the efforts of trade 
associations and individual depository 
institutions regarding the offering of 
“basic financial services.” 1 

The economic environment in which 
financial institutions operate has 
changed over the past few years, due in 
part to increased competition from 
outside the traditional depository 
institution structure, increased cost of 
funds following deregulation of interest 
rates, and interest rate volatility. As a 
consequence, many institutions have 
had to adopt new strategies to market 
their services, generate income, manage 
risk, and reduce costs. Some institutions 
have begun to explicitly price their 
products, consolidate or eliminate 
services they believe to be unprofitable, 
and close branch offices. In many 
instances, institutions have increased 
service charges, imposed new fees, and 
raised minimum balance requirements. 

While such adaptation may be a 
necessary response to competitive 
markets, considerable concern has 
developed about the potential impact of 
these changes in effectively denying or 
reducing convenient access of many 
individuals to the payments system and 
to safe depositories for small savings. 
Because credit availability is often 
dependent on an account relationship 
with a financial institution, access to 
credit for low-income or young 
consumers may also be adversely 
affected. 

While a significant number of 
consumers have never had a deposit 
account, some research studies reflect 
declines in account ownership that may 
be cause for concern. For example, 
between 1977 and 1983 the proportion of 


1 The Comptroller of the Currency previously 
issued a banking circular on this subject to ail 
national banks in August 1985. 


families headed by a younger person 
having checking accounts decreased, as 
did the number of families from the 
lowest income group, regardless of age. 
The proportion of young families having 
either a savings or a checking account 
also declined. While the cause of these 
declines is not always clear, the surveys 
do suggest that a significant number of 
individuals or families do not have a 
deposit relationship of any kind. 

Legislation dealing with basic 
financial services has been introduced 
at both the federal and state level as a 
result of these concerns. The industry 
has also responded. Many financial 
institutions have independently 
undertaken to develop and implement 
new measures to meet minimum 
consumer needs. They are offering basic 
services, such as low-cost transaction 
and savings accounts with low or no 
minimum balances, accounts for 
consumers who use a limited number of 
checks or drafts, and other accounts on 
which minimal charges are made for 
account maintenance. Institutions that 
have for years offered such services to 
particular groups of customers are now 
advertising their availability more 
widely. Other institutions are exploring 
and finding ways to maintain a physical 
presence in low- and moderate-income 
neighborhoods even while reducing the 
expense normally associated with full 
branch facilities. Trade groups too have 
joined in these efforts to encourage the 
offering of such services at affordable 
prices. The American Bankers 
Association and Consumer Bankers 
Association, for example, have called 
upon their members to address the 
continuing interest in basic banking 
services. 

The member agencies of the Federal 
Financial Institutions Examination 
Council and the associations of state 
supervisors wish to encourage such 
efforts by trade associations and 
individual depository institutions that 
promote the offering of basic financial 
services, consistent with safe and sound 
business practices. While the specific 
type of services will, of course, vary 
because of differences in local needs 
and in the characteristics of individual 
institutions, we encourage efforts to 
meet certain minimum needs of all 
consumers, in particular: 

• The need for a safe and accessible 
place to keep money; 

• The need for a way to obtain cash 
(including, for example, the cashing of 
government checks); 

• The need for a way to make third 
party payments. 

We believe that industry trade 
associations have a key role to play in 
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this effort, and are in a position to 
encourage a constructive response 
without the rigidities of legislation or 
regulation. We realize that some 
associations have such programs 
already underway. 

These programs could usefully: 

1. Encourage members to offer and 
appropriately publicize low-cost basic 
financial services such as those listed 
above. 

2. Survey the current availability of 
such services among member 
institutions. 

3. Make available to members not 
providing such sendees material 
reflecting the successful experiences of 
other organizations. 

March 3,1987. 

Robert). Lawrence, 

Executive Secretary. Federal Financial 
Institutions Examination Council. 

|FR Doc. 87-4704 Filed 3-5-87; 8:45 am) 

BILUNG COOC 6210-01-41 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice that the following 
agreements] has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and 
may request a copy of each agreement 
and the supporting statement at the 
Washington. DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 10325. Interested parties 
may submit protests or comments on 
each agreement to the Secretary, 

Federal Maritime Commission, 
Washington, DC 20573, within 20 days 
after the date of the Federal Register in 
which this notice appears. The 
requirements for comments and protests 
are found in § 560.7 of Title 46 of the 
Code of Federal Regulations. Interested 
persons should consult this section 
before communicating with the 
Commission regarding a pending 
agreement. 

Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 

Agreement No.: 102-010893-001. 

Title: Pacific Coast/American Samoa 
Rate Agreement. 

Parties: 

South Seas Steamship Company 

Blue Star Line Ltd. 

Polynesia Line, Ltd. 


Synopsis: The proposed amendment 
would modify the agreement’s self¬ 
policing provisions in a manner 
consistent with the Commission's final 
rule in Docket 86-26. 

Filing Party: Lawrence N. Minch, 
Esquire. Lillick, McHose & Charles, Two 
Embarcadero Center, San Francisco, 
California 94111. 

By Order of the Federal Maritime 
Commission. 

Tony P. Kominoth. 

Assistant Secretary. 

Dated: March 3.1987. 

[FR Doc. 87-4753 Filed 3-5-87; 8:45 am) 

BILLING CODE 6730-01-11 


Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street. 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in 5 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 202-008090-028. 

Title: Mediterranean North Pacific 
Coast Freight Conference. 

Parties: 

Italia di Navigazione 

S.p.A./D’Amico Societa di 
Navigazione per Azioni (Joint 
Service) 

United Yugoslav Lines 

Zim Israel Navigation Co., Ltd. 

Synopsis: The proposed amendment 
would permit the parties to take 
independent action with respect to 
freight forwarder compensation payable 
to ocean freight forwarders who are also 
licensed customs brokers. 

Agreement No.: 212-010386-010. 

Title: Argentina/U.S. Atlantic Coast 
Agreement. 

Parties: 

Empresa Lineas Maritimas Argentinas 
S.A. 

A. Bottacchi S.A. de Navegacion 
C.F.IX 

United States Lines (S.A.) Inc. 

Companhia de Navegacion Lloyd 
Brasileiro 


Van Nievelt, Goudriaan & Co. by 
(Holland Pan Am) 

Reefer Express Lines Pty., Ltd. 

Synopsis: The proposed amendment 
would delete Cylanco S.A. as a party to 
the agreement and would modify 
agreement language concerning 
alternate coast service (ACS) and 
specify how cargo carried pursuant to 
ACS is to be accounted for. 

By Order of the Federal Maritime 
Commission. 

Dated: March 3,1987. 

Tony P. Kominoth, 

Assistant Secretary. 

[FR Doc. 87-4754 Filed 3-5-87; 8;45 am) 
BILLING CODE 6730-01-tl 


[ Agreement No. 203-010977-003) 

Hispaniola Discussion Agreement; 
Erratum 

The Federal Register Notice of 
February 19,1987 (Vol. 52. No. 33, Page 
5190] incorrectly identified the 
Hispaniola Discussion Agreement as 
Agreement No. 202-010977-003, whereas 
it should been identified as Agreement 
No. 203-010977-003. By Order of the 
Federal Maritime Commission. 

Dated: March 3,1987. 

Tony P. Kominoth, 

Assistant Secretary. 

[FR Doc. 87-4752 Filed 3-5-87; 8:45 am] 

BILLING CODE 6730-0141 


FEDERAL RESERVE SYSTEM 

Change In Bank Control; Acquisition of 
Shares of Banks or Bank Holding 
Companies; Paul R. Lange 

The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817(j)(7)). 

The notice are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than March 20,1987. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon. Vice 
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President) 250 Marquette Avenue, 
Minneapolis. Minnesota 55480: 

1. Paul R. Lange, Dayton C. Janssen, 
both of Devils Lake, North Dakota, Lee 
H. Anderson, Warwick, North Dakota, 
and Ray D. Horne, Penn, North Dakota; 
to each acquire 22.04 percent of the 
voting shares of Western State Agency, 
Inc., Devils Lake, North Dakota, and 
thereby indirectly acquire Western State 
Bank, Devils Lake. North Dakota. 

Board of Governors of the Federal Reserve 
System. March 2,1987. 

James McAfee, 

Associate Secretary of the Board. 

|FR Doc. 87-4702 Filed 3-5-87; 8:45 am) 

BILLING CODE 6210-01-M 


Chase Manhattan Corp.; Proposal to 
Underwrite and Deal in Certain 
Mortgage-Related Securities to a 
Limited Extent 

The Chase Manhattan Corporation 
(‘‘Applicant”), New York, New York, a 
bank holding company within the 
meaning of the Bank Holding Company 
Act, 12 U.S.C. 1841 et seq. (“BHC Act”), 
has applied pursuant to section 4(c)(8) of 
the Bank Holding Company Act (12 
U.S.C. 1843(c)(8)) and 225.21(a) of the 
Board's Regulation Y (12 CFR 225.21(a)) 
for permission to engage through Chase 
Home Mortgage Corporation 
(“Company”), Montvale, New Jersey, in 
the activities of underwriting and 
dealing in certain pass-through and pay- 
through mortgage-related securities 
collateralized by or representing an 
interest in residential real estate 
mortgages that are not eligible for 
member banks to underwrite and deal in 
under 12 U.S.C. 24. 

Company would, subject to the 
limitations described below, underwrite 
and deal in (1) certificates representing 
fractional, undivided, beneficial 
ownership interests in promissory notes 
(or other evidences of indebtedness) 
collateralized by residential real estate 
mortgages, and (2) obligations 
collateralized by pass-through 
certificates of the Federal National 
Mortgage Association. Government 
National Mortgage Association, or 
Federal Home Loan Mortgage 
Corporation, or by residential mortgage 
loans, where the debt service 
requirements for these obligations are 
met by the cash flow from the pledged 
mortgage collateral. 

Company currently engages in the 
activities of originating residential 
mortgages for investment or sale, 
pooling mortgage loans to investors, and 
servicing mortgages that Company itself 
originated or that were originated by 
other institutions. 


The proposed activities would be 
conducted on a nationwide basis from 
offices of Company located in New 
York, New York. Company may 
establish offices at other locations in the 
future. 

Section 4(c)(8) of the Bank Holding 
Company Act provides that a bank 
holding company may, with Board 
approval, engage in any activity “which 
the Board after due notice and 
opportunity for hearing has determined 
(by order or regulation) to be so closely 
related to banking or managing or 
controlling banks as to be a proper 
incident thereto.” 1 The Board has not 
previously approved applications by 
bank holding companies to underwrite 
and deal in the pass-through and pay- 
through securities specified above. 

Applicant states that the activities are 
so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto on the basis of 
its belief that the functional similarites 
between mortgage-related securities 
that are eligible for member banks to 
underwrite and deal in and such 
securities that are not eligible for 
member banks to underwrite and deal in 
(“ineligible securities”), and the 
similarities of the credit analysis 
techniques that are applied to both 
municipal housing revenue bonds and 
ineligible securities, demonstrate that 
bank affiliates generally provide 
services that are so similar to the 
proposed services as to equip them 
particularly well to provide the 
proposed services. 

In determining whether a particular 
activity is a proper incident to banking, 
the Board also must consider whether 
the performance of the activity by an 
affiliate of a holding company can 
reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration or resources, decreased or 
unfair competition, conflicts of interests 
or unsound banking practices. Applicant 
states that permitting bank holding 


1 Guidelines for determining whether an activity 
is closely related to banking are set out In National 
Courier Association v. Board of Governors of the 
Federal Reserve System, 516 F.2d 1229 (D.C. Cir. 
1975), which provides that an activity may be so 
regarded if: (1) Banks have generally provided the 
proposed services; (2) banks generally provide 
services that are so similar to the proposed services 
as to equip them particularly well to provide the 
proposed services: or (3) banks generally provide 
ervices that are so integrally related to the proposed 
services as to require their provision in a 
specialized form. In addition, the Board may 
consider any other basis that may demonstrate that 
the activity has a reasonable or close relationship to 
banking or managing or controlling banks. Board 
Statement regarding Regulation Y. 49 FR 813 (1984). 


companies to engage de novo in the 
proposed activities would increase 
competition for the provision of the 
sevices proposed by Applicant, would 
increase the liquidity of the secondary 
markets for the securities that Applicant 
proposes to underwrite and deal in, and 
lead to continued financial innovation. 
Applicant also contends that permitting 
bank holding companies to engage in the 
proposed activities would enable bank 
holding companies to serve more 
effectively the needs of their issuer 
clients by providing them with a broader 
range of Financial products, and would 
enable bank holding companies to offer 
a broader range of investment 
opportunities to their investor clients. In 
addition. Applicant believes the 
proposed activities would not result in 
adverse effects under the legal 
framework in which the activity would 
be conducted and in view of other 
precautionary measures to be taken. 

The application also presents issues 
under section 20 of the Glass-Steagall 
Act (12 U.S.C. 377). Section 20 of the 
Glass-Steagall Act prohibits the 
affiliation of a member bank, such as 
Chase Manhattan Bank, with a firm that 
is “engaged principally” in the 
"underwriting, public sale or 
distribution” of securities. 

Recently, the Board, by Order dated 
December 24,1986, approved an 
application submitted by Bankers Trust 
New York Corporation to engage in 
commercial paper placement through a 
subsidiary to a limited extent, subject to 
certain restrictions limiting the amount 
of the foregoing activity relative to the 
total business conducted by the 
subsidiary and relative to the total 
market in such activity. 

Applicant has proposed the 
restrictions set forth in the Bankers 
Trust order with respect to its proposal 
to underwrite and deal through a 
subsidiary in the types of pass-through 
and pay-through mortgage-related 
securities specified above. In 
accordance with the limitations 
approved by the Board in Bankers Trust, 
Company will limit its involvement in 
underwriting and dealing in such pass¬ 
through and pay-through mortgage- 
related securities so that Company’s 
gross revenues from such activities will 
not exceed 5 percent of Company’s total 
gross revenue during any two-calendar- 
year period. Company will also limit its 
involvement in the proposed activities 
so that the volume of such pass-through 
and pay-through mortgage-related 
securities underwritten domestically by 
Company in each calendar year will not 
exceed 5 percent of the total amount of 
such securities underwritten 
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domestically by all firms during the 
prior year, and the amount of such 
securities held by Company for dealing 
will not exceed at any time 5 percent of 
the total amount of such securities 
underwritten domestically by all firms 
during the prior year. 

Any request for a hearing on this 
application must comply with § 262.3(e) 
of the Board’s Rules of Procedures (12 
CFR 262.3(e)). 

Any comments or request for hearing 
should be submitted in writing and 
received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC, not later than April 3.1987. 

Board of Governors of the Federal Reserve 
System, March 2,1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-4699 Filed 3-5-87; 8:45 am) 
BILLING COOE 6210-01-IMI 


First Union Corporation et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board'9 approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than March 
27,1987. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 

701 East Byrd Street, Richmond, Virginia 

23261: 

1. First Union Corporation , Charlotte, 
North Carolina, and its subsidiary. First 
Union Corporation of Florida, 
Jacksonville, Florida; to acquire 100 


percent of the voting shares of First 
North Port Bancorp. North Port, Florida, 
and thereby indirectly acquire North 
Port Bank, North Port, Florida. 

B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. First Bonks, Inc., Manchester, 
Missouri; to acquire at least 51 percent 
of the voting shares of The First 
National Bank of Pittsfield, Pittsfield, 
Illinois. Comments on this application 
must be received by March 26,1987. 

C. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue. 
Minneapolis, Minnesota 55480: 

1. FNB Bancshares Inc., Blue Earth, 
Minnesota; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of The First National Bank 
of Blue Earth. Blue Earth. Minnesota. 

D. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. B Bank, Inc., Downs, Kansas; to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares of State Bank of Downs, Downs, 
Kansas. Comments on this application 
must be received by March 23,1987. 

Board of Governors of the Federal Reserve 
System. March 2.1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-4703 Filed 3-5-87; 8:45 am) 

BILUNG COOE 6210-01-11 


PNC Financial Corp. et al.; 
Applications to Engage de Novo in 
Permissible Nonbanking Activities 

The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board’s Regulation 

Y (12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and 5225.21(a) of Regulation 

Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application ha9 been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 


proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than March 25,1987. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 44101: 

1. PNC Financial Corp, Pittsburgh, 
Pennsylvania; to engage de novo through 
its subsidiary, PNC Investment 
Company, Pittsburgh, Pennsylvania, in 
underwriting and dealing in commercial 
paper, municipal revenue securities 
(including certain industrial 
development bonds) and other securities 
authorized for bank holding companies 
to underwrite and deal in pursuant to 
§ 225.25(b)(16) of the Board’s Regulation 
Y. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street NW., Atlanta, Georgia 
30303: 

1. Louisiana Bancshares, Inc., Baton 
Rouge, Louisiana; to engage de novo 
through its subsidiary, Louisiana Credit 
Life Insurance Company, Inc., Phoenix, 
Arizona, in the activity of underwriting, 
as reinsurer, credit/mortgage life and 
credit/mortgage disability insurance 
written in connection with extensions of 
credit by Applicant’s credit extending 
affiliates pursuant to § 225.25(b)(8) of the 
Board’s Regulation Y. 

Board of Governors of the Federal Reserve 
System, March 2,1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-4700 Filed 3-5-87; 8:45 am) 

BILLING CODE 6210-01-M 


United Financial Banking Companies, 
Inc.; Acquisition of Company Engaged 
in Permissible Nonbanking Activities 

The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
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the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than March 20,1987. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. United Financial Banking 
Companies, Inc., Vienna, Virginia: to 
acquire First Government Investors 
Corporation, Landover, Maryland, and 
thereby engage in making and servicing 
loans such as would be made by 
mortgage companies pursuant to 
§ 225.25(b)(1) of the Board’s 
Regulation Y, 

Board of Governors of the Federal Reserve 
System, March 2,1987. 

lames McAfee, 

Association Secretory of the Board. 

(FR Doc. 87-4701 Filed 3-5-87; 8:45 am) 

BILLING COO€ 1210-01-41 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on February 20, 
1987. 

Public Health Service (PHS) 

(Call Reports Clearance Officer on 202- 
245-2100 for copies of Packages) 

Center for Disease Control 

Subject: Regulation—30 CFR 74—Coal 
Mine Dust Personal Sampler Units— 
Extension—(0920-0148) 

Respondents: Businesses or other for- 
profit 

Alcohol, Drug Abuse and Mental Health 
Administration 

Subject: Alcohol and Drag Abuse 
Treatment and Rehabilitation 
Reporting requirements—NEW— 
Respondents: State or local governments 
OMB Desk Officer: Shannah Koss 

Health Care Financing Administration 
(HCFA) 

(Call Reports Clearance Officer on 301- 
594-8650 for copies of package) 
Subject: Claims Development Data 
Provided by Chiropractors— 
Reinstatement—(0938-0234)—HCFA- 
9032 

Respondents: Businesses or other for- 
profit 

Subject: Claims Development Data from 
Beneficiaries and/or Suppliers and 
Providers Intermediary Manual 
Sections 3114, 3647, 3763, 3766 Carrier 
Manual Sections—2105, 2125, 3060, 
3300, 3301,10,000 and 12,000— 
Reinstatement—(0938-0222)—HCFA- 
9029 

Respondents: Individuals or households: 
Businesses or other for-profit; Small 
businesses or organizations 
Subject: Information Collection 
Requirements in BERC-324-F, Cardiac 
Pacemaker—Existing Collection— 
(0938-0436)—HFCA-497 
Respondents: Businesses or other for- 
profit 

Subject: Information on Provider 
Refunds—Reinstatement—(0938- 
0383)—HFCA-9049 


Respondents: Businesses or other for- 
profit; Small businesses or 
organizations 

OMB Desk Officer: Allison Herron. 

As mentioned above, copies of the 
information collection clearance 
packages can be obtained by calling the 
Reports Clearance Officer, on one of the 
following numbers: 

HCFA: 301-594-8650 
PHS: 202-245-2100. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208, Washington, 
DC 20503. Attn: (name of OMB Desk 
Officer). 

Dated: March 2,1907. 
fames V. Oberthaler, 

Acting Deputy Assistant Secretary for 
Management Analysis and Systems. 

[FR Doc. 87-4609 Filed 3-5-87; 8:45 am) 

BILLING COOE 4190-0441 


Centers for Disease Control 

Program Announcement and 
Availability of Funds for Fiscal Year 
1987 for Cooperative Agreements; 
Acquired immunodeficiency Syndrome 
(AIDS) Prevention Projects 

Introduction 

The Centers for Disease Control 
(CDC) announces the availability of 
funds for Fiscal Year 1987 for 
cooperative agreements for Acquired 
Immunodeficiency Syndrome (AIDS) 
Prevention Projects. These awards will 
consolidate existing State-Based AIDS 
Projects for Community Health 
Education and Risk Reduction (HE/RR) 
and Projects for Augmentation and 
Evaluation of HE/RR Programs in 
Communite8 with High Incidence of 
AIDS with existing AIDS Projects for 
Human Immunodeficiency Virus (HIV) 
Counseling and Testing Sites (CTS). 

Authority 

These projects are authorized under 
section 301(a) of the Public Health 
Service Act (42 U.S.C. 241(a)), as 
amended, section 311(b) of the Public 
Health Service Act (42 U.S.C. 243(b)), as 
amended, and section 318 of the Public 
Health Service Act (42 U.S.C. 247c), as 
amended. The Catalog of Federal 
Domestic Assistance Number is 13.118. 
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Eligible Applicants 

Eligible applicants are the official 
public health agencies of States, 
including the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, the Federated 
States of Micronesia, the Republic of the 
Marshall Islands, the Republic of Palau, 
the Northern Mariana Islands, and 
American Samoa, and local 
governments which have reported at 
least 2,000 cases of AIDS 

Program Background 

The acquired immunodeficiency 
syndrome (AIDS) continues to grow as a 
major public health problem in the 
United States. Through December 1986, 
more than 29,000 cases have been 
reported and more than 16,300 persons 
have died from AIDS as defined by the 
CDC surveillance case definition for 
national reporting: 

1. Presence of reliably diagnosed 
disease at least moderately indicative of 
underlying cellular immunodeficiency: 
and 

2. Absence of all known underlying 
causes of cellular immunodeficiency 
(other than HIV infection) and absence 
of all other causes of reduced resistance 
reported to be associated with the 
disease. 

HIV, the virus that causes AIDS, is 
transmitted sexually, through 
contaminated needles, through blood 
and blood components, and perinatally. 
A serologic test for HIV antibody has 
been developed, and its use for donated 
blood and plasma has greatly decreased 
the risk of AIDS for transfusion 
recipients and hemophiliacs. These two 
groups account for approximately 3 
percent of reported AIDS cases. The test 
has also permitted the establishment of 
educational outreach to target important 
risk reduction messages to individuals 
at high risk for AIDS, e.g. gay and 
bisexual men, IV drug abusers, and their 
sex and needle-sharing partners. 

Without a vaccine or therapy, the main 
bases for AIDS prevention in these and 
other groups are a thorough 
understanding of the risk factors for HIV 
infection, and efforts to change the 
behaviors which contribute to those 
factors. 

Purpose 

The purpose of these awards is to 
assist State and local health 
departments in reducing the spread of 
AIDS and HIV infection by (1) 
establishing and/or maintaining AIDS 
health education/risk reduction 
programs for the general public and 
high-risk groups: (2) maintaining 
counseling and testing services that 


confidentially and effectively target 
individuals at high risk for AIDS through 
AIDS prevention education on sexual 
activity, parenteral drug use, and 
donation of blood, semen, or body 
organs: and (3) evaluating the 
effectiveness of these programs and 
services in reducing transmission of 
HIV. 

Cooperative Activities 

1. Recipient Activities—AIDS HE/RR 
Component (All activities below apply 
to new applications ; only activities g-m 
below apply to continuation 
applications) 

a. Assess current levels of resources 
for AIDS prevention and areas of need 
for support in the community among 
organizations serving high-risk groups 
and the general population; 

b. Determine the baseline prevalence 
of HIV infection in groups at risk and in 
the general population; 

c. Determine baseline levels of 
disease-related knowledge, attitudes, 
and behaviors among persons at risk of 
infection; 

d. Determine baseline levels of 
disease-related knowledge in the 
general population, including fears and 
beliefs about methods of transmission, 
and perceptions about people at risk or 
with the disease; 

e. Develop specific, numerically 
measurable HE/RR objectives that 
specify the expected change that 
program efforts will produce from the 
baseline levels of HIV seroprevaience, 
for the long term, and, for the budget 
priod. from the baseline levels of 
knowledge, attitude, and behavior 
regarding AIDS among risk groups, 
health care providers, and the general 
populations; 

f. Develop a comprehensive program 
plan to achieve these objectives which 
includes building a core capacity 
involving existing AIDS service groups 
plus other community groups/ 
organizations and service delivery 
programs (e.g., drug abuse treatment 
facilities, family planning clinics, 
maternal and infant care projects. 
Comprehensive Hemophilia Treatment 
Centers, etc.) that come into contact 
with people at high risk for AIDS; 

g. Based on the comprehensive 
program plan guided by specific and 
measurable HE/RR objectives and 
through financial support, such as of 
existing AIDS service groups, as may be 
indicated and appropriate, use the core 
capacity to: 

(1) Assist the community in organizing 
itself as needed to reinforce and support 
the lifestyle changes that individuals are 
trying to make and maintain; 


(2) Deliver HE/RR services to prevent 
the transmission of HIV that are 
specifically targeted to groups and 
individuals known to have risk factors 
for AIDS, specifically: 

(a) Gay and bisexual men; 

(b) IV drug abusers; 

(c) Prostitutes; 

(d) Heterosexuals with multiple sex 
partners; and 

(e) The sex and needle-sharing 
partners of all individuals above; 

(3) Deliver AIDS education to medical 
and dental health providers to promote 
safe, yet accessible, quality care for 
AIDS and HIV patients and to mental 
health professionals who could provide 
psycho-social support and negotiating 
skills to assist AIDS and HIV patients in 
adjusting and effecting risk-reducing 
behavior changes; 

(4) Deliver information and HE/RR 
services specifically to black and 
Hispanic populations and involve 
representatives of these populations in 
the overall effort to ensure a maximum 
level of awareness that they have been 
disproportionately affected by AIDS, 
particularly perinatal AIDS, and need to 
consider measures that will prevent the 
further spread of HIV; and 

(5) Deliver health education messages 
to the general population to: 

(a) Communicate clear messages 
about what AIDS is, how it is 
transmitted, how it is not transmitted, 
and how it can be prevented; and 

(b) Alleviate unwarranted fears by 
clarifying dominant misunderstandings 
about AIDS and about persons with 
AIDS or at risk for HIV infection: 

h. Participate with the State Education 
Agency (SEA)/Local Education Agency 
(LEA) in its efforts to carry out a CDC 
cooperative agreement with the SEA/ 
LEA to promote a program of high 
quality AIDS education in the schools 
that includes sexually transmitted 
disease (STD) and substance abuse- 
related issues by: 

(1) Coordinating an assembly of 
experts (e.g., from the health department 
AIDS, STD, and health education 
programs and the State/local substance 
abuse control agency) to provide 
technical assistance to the SEA/LEA 
during the project’s planning and 
development phases; 

(2) Collaborating on the development 
or selection of curriculum and materials 
with a behavioral focus (as opposed to 
one which stresses biomedical facts and 
statistics); and 

(3) Providing logistical and technical 
support to the SEA/LEA (e.g., by 
arranging to have AIDS, STD, and 
substance abuse technical experts 
available for teacher workshops) to 
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facilitate a successful implementation of 
the progam; 

i. For applicants from areas which do 
not successfully compete for CDC 
cooperative agreements with the SEA/ 
LEA for AIDS education in the schools, 
collaborate with, administratively 
support, and technically assist State/ 
local school agencies and systems in 
their implementation of a program of 
high quality AIDS (at minimum in 
conjunction with STD and substance 
abuse) education using curricula and 
materials with a behavioral focus; 

j. Coordinate cooperative agreement 
activities with other CDC-supported 
AIDS programs such as Surveillance, 
Community Demonstration projects, 
Innovative Risk Reduction projects, and 
initiatives funded through the United 
States Conference of Mayors (where 
such programs are in place) and with 
any other federally funded or private 
service efforts associated with the AIDS 
problem; 

k. Through the direct observation of 
performance by individuals and 
organizations, evaluate the quality with 
which all programatic activities are 
carried out to prevent the spread of HIV 
and to change risk-associated behaviors, 
including those carried out by AIDS 
service groups or others supported by, 
or working in collaboration with, the 
program; 

l. Working closely with existing AIDS 
service groups and/or others 
collaborating with the program, evaluate 
the impact of programmatic efforts 
through periodic reassessments of 
seroprevalence and. at least annually, 
reassessments of the prevalence of 
AIDS-related knowledge, attitudes, and 
behaviors among risk groups and the 
general population particularly related 
to the subjects of HE/RR objectives; and 

m. In concert with existing AIDS 
service groups and/or others 
collaborating with the program, 
appropriately adjust the target levels of 
specific, numerically measurable 
objectives and amend the focus and 
direction of program plans for achieving 
them based on evaluation findings. 

2. Recipient Activities—AIDS CTS 
Component 

a. Operate counseling and testing site 
for HIV antibody testing at places and 
times that are reasonably convenient for 
the majority of people in risk groups for 
AIDS and publicize the service in ways 
which best ensure that persons at risk 
should be able to determine where and 
when services are available and how to 
go about scheduling an appointment, or 
securing information about the program; 

b. Provide sensitive and effective 
pretest and posttest counseling, 


encourage seropositive patients to refer 
their sex or needle-sharing partners and 
offer them guidance in making referrals 
when feasible; and provide assistance 
by notifying their partners and 
counseling them regarding evaluation 
and/or testing, if they prefer; 

c. Assure the confidentiality of all 
patient records and records of test 
results in accordance with the 
confidentiality requirements of section 
318(e)(5) of the Public Health Service 
Act. as specified below, or through a 
system of anonymous testing and record 
keeping that minimizes the maintenance 
or use of name-identifed documents; 

d. Maintain the laboratory capability 
to perform HIV antibody testing by 
using the latest approved technology 
and by ensuring that a secondary testing 
procedure, i.e.. Western blot or other 
appropriate tests, is established and is 
used routinely to process all specimens 
repeatedly reactive by the ELISA 
procedure; 

e. Ensure tha CTS personnel who 
perform posttest counseling are 
promptly provided with all antibody test 
result information judged necessary for 
them to explain results and deliver risk 
reduction messages to patients whose 
tests indicate antibody to HIV; 

f. Evaluate the population tested, test 
results, and counseling and partner 
referral efforts in a manner which 
preserves confidentiality or maintains 
anonymity; and 

g. Ensure coordination between this 
program and any current CDC 
cooperative agreements for AIDS; 

3. Centers for Disease Control Activities 

a. Provide consultation and technical 
assistance in planning, operating and 
evaluating prevention activities; 

b. Provide training in HE/RR program 
planning and management, the 
organization of community resources, 
and antibody test counseling, sex 
partner referral, and laboratory 
procedures related to the ELISA and 
Western blot or other appropriate 
testing procedures; 

c. Provide up-to-date scientific 
information regarding the risk/ 
protective factors for AIDS and HIV 
infection, and sensitivity and specificity 
of serologic tests, and the national 
program strategy for the prevention of 
AIDS and the transmission of HIV 
infection that may have impact on the 
nature and scope of the operation of 
AIDS prevention programs; 

d. Develop, refine, and disseminate 
AIDS prevention program guidelines 
and describe any methods developed to 
carry out program operations or monitor 
progress that appear workable and 
effective; 


e. Participate in the analysis of 
information and data gathered from 
program activities and facilitate the 
transfer of information and technology 
to other States and communities; 

f. Assist in the evaluation of the 
overall effectiveness of program 
operations; and 

g. In cooperation with the Project 
Director of the cooperative agreement 
area, maintain ultimate responsibility 
for the supervision and evaluation of 
any CDC personnel assigned in response 
to an applicant request for detail 
through direct assistance. 

Availability of Funds 

A total of approximately $24,500,000 
will be available in Fiscal Year 1987 for 
these awards. 

7. A few Application 

Of this amount, approximately 
$100,000 will be available to fund up to 7 
new AIDS Prevention Project 
cooperative agreements ranging from 
$5,000 to $50,000 with an average award 
of $15,000. It is expected that new 
cooperative agreements will begin on or 
about April 30.1987, and will be funded 
for 12 months in a 1 to 5-year project 
period. 

2. Other Applications 

In addition, approximately $24,400,000 
will be available to fund up to 55 AIDS 
Prevention Projects ranging from 
$125,000 to $1,800,000 with an average 
award of $444,000. Of this amount, 
approximately $12,000,000 will be 
available for competing applications for 
the CTS component of this project and 
approximately $12,400,000 will be 
available for non-competing 
continuation applications for the HE/RR 
component of this project. HE/RR 
continuation awards will be made on 
the basis of satisfactory progress in 
meeting HE/RR project objectives and 
on the availability of funds. Funding 
estimates outlined above may vary and 
are subject to change. 

Use of Funds 

Funds may be used to support 
personnel, their training and travel, and 
to purchase supplies and services 
directly related to planning, organizing, 
and conducting the AIDS project 
described in this announcement. 

Requests for direct assistance (i.e., “in 
lieu of cash”) for personnel, supplies, 
and other forms of direct assistance will 
be considered. 

Funds may be expended for written 
materials, pictorials, audiovisuals, 
questionnairs or survey instruments, 
and educational group sessions related 
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to AIDS risk reduction education efforts 
if approved in accordance with guidance 
provided below under the heading 
Content of Written Materials, Pictorials, 
Audiovisuals, Questionnaires. Survey 
Instruments, and Educational Sessions. 
Funds from the project may not be spent 
for researh activities, for surveys, or for 
questionnairs except as may be needed 
to collect patient demographics to meet 
the basic evaluation requirements of this 
anouncement. 

Funds shall not be used for purchasing 
computers, office equipment and 
furniture, and renting or leasing office 
space unless specifically approved. 
Funds may not be used to support 
construction or renovation costs. 

Confidentiality 

In accordance with section 318(e)(5) of 
the Public Health Service Act (42 U.S.C. 
247c(e)(5)), all information obtained in 
connection with the examination, care, 
or treatment provided to any individual 
under any program which is being 
carried out with a cooperative 
agreement made under this 
announcement shall not, without such 
individual’s consent, be disclosed 
except as may be necessary to provide 
services to the individual or as may be 
required by a law of a State or political 
subdivision of a State. Information 
derived from any such program may be 
disclosed (A) in summary, statistical, or 
other form, or (B) for clinical or research 
purposes, but only if the identity of the 
individuals diagnosed or provided care 
or treatment under such program is not 
disclosed. 

Reporting Requirements 

Progress reports which include results 
data pertinent to numerically 
measurable objectives and activities 
related to their achievement may be 
required on a quarterly basis 30 days 
after the end of each quarter (with the 
fourth quarter report including a 
summary of the year’s activities) subject 
to clearance by the Office of 
Management and Budget. Annual 
financial status reports are required no 
later than 90 days after the end of each 
budget period. Final financial status and 
performance reports are required 90 
days after the end of a project period. 

Recipient Financial Participation 

This program has no statutory cost 
sharing formula. No specific matching 
funds are required; however, the 
application should include data on the 
applicant’s contribution to the overall 
program costs. 


Guidance—Content of Written 
Materials, Pictorials, Audiovisuals, 
Questionnaires, Survey Instruments, and 
Educational Sessions 

The current lack of therapeutic or 
vaccine methods to control the spread of 
HIV infection and AIDS requires the 
promotion of sexual and lifestyle 
behaviors for individuals which will 
reduce their risk of acquiring and 
spreading the virus. Behavioral science 
research suggests that expecting people 
to permanently alter any set of 
behaviors affecting their health is 
unrealistic unless the educational 
message provides acceptable 
alternatives to the behaviors creating 
the risk. Consequently, AIDS risk 
reduction efforts have focused on the 
promotion of responsible sex practices 
for individuals such as gay and bisexual 
men, for whom sexual activity is an 
important factor of risk in acquiring or 
spreading HIV. 

The adoption of “safer sex” practices 
is a practical concept of AIDS risk 
reduction and is being suggested as a 
strategy intended to minimize the spread 
of HIV infection among sexually active 
individuals, including gay and bisexual 
men. The promotion of a “safer sex” risk 
reduction strategy may involve 
supporting the communication of 
suggestions using candid terms, some of 
which may be offensive to society at 
large. The Centers for Disease Control 
(CDC) is answerable for the use of 
Federal funds and broad support is vital 
to its public health mission. CDC also 
has an obligation to take actions 
designed to control the spread of HIV. 
This guidance is meant to promote such 
actions, and to rquire local review 
panels to consider the bounds of 
explicitness believed needed to 
communicate an effective message to 
those for whom it is intended. 

1. Basic Principles 

a. Language used in written materials 
(i.e., pamphlets, brochures, fliers), 
audiovisual materials (i.e., motion 
pictures and video tapes), and pictorials 
(i.e., posters and similar educational 
materials using photographs, slides, 
drawings, or paintings) to explain “safer 
sex” practices and/or to contrast them 
with “unsafe sex” practices concerning 
AIDS should use terms or dscriptors 
necessary for the target audience to 
understand the messages. 

b. Such terms or descriptors used 
should be those which a reasonable 
person would conclude should be 
understood by a broad cross-section of 
educated adults in society, or which 
when used to communicate with a 
specific group, such as gay men, about 


high risk sexual practices, would be 
judged by a reasonable person to be 
unoffensive to most educated adults 
beyond that group. 

c. The language of items in 
questionnaires or survey instruments 
which will be administered in any 
fashion to any persons should use terms 
to communicate the information needed 
which would be understood by a broad 
cross-section of educated adults in 
society but which a reasonable person 
would not judge to be offensive to such 
people. 

d. Educational group sessions of any 
size should avoid activities in which 
attendees participate in sexually 
suggestive physical contact or actual 
sexual practices. 

2. Program Review Panel 

a. Prospective cooperative agreement 
recipients will be required to establish a 
program review panel whether the 
applicant plans to conduct the total 
program activities or plans to have part 
of them conducted through subvention 
to nongovernmental organization(s). 

This panel, guided by the CDC Basic 
Principles (in the previous section) in 
conjunction with prevailing community 
standards, will review and approve all 
written materials, pictorials, 
audiovisuals, questionnaires or survey 
instruments, and proposed educational 
group session activities to be used under 
the project plan. This panel is intended 
to review materials only and should not 
be empowered either to evaluate the 
proposal as a whole or to replace any 
other internal review panel or procedure 
of the local governmental jurisdiction. 
Specifically, applicants for cooperative 
agreements will be required to include 
in the application the following: 

(1) Identification of a panel of no less 
than five persons representing a 
reasonable cross-section of the general 
community which might include 
members of existing AIDS service 
groups, but which is not drawn 
predominantly from the target 
population or groups to whom the 
written materials, pictorials, 
audiovisuals, questionnaires, survey 
instruments, or educational groups 
sessions are directed; and 

(2) A letter or memorandum from the 
proposed project director, countersigned 
by the business office, whih includes; 

(a) Concurrence with this guidance 
and assurance that its provisions will be 
observed; 

(b) The identity of proposed members 
of the Program Review Panel, including 
their names, occupations, and any 
organizational affiliations that were 
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considered in their selection for the 
Panel; 

b. When a cooperative agreement is 
awarded, the recipient will: 

(1) Convene the Program Review 
Panel and present for its assessment 
actual copies of written materials, 
pictorials, and audiovisuals proposed to 
be used; 

(2) Provide for assessment by the 
Program Review Panel draft text, 
scripts, or detailed descriptions for 
written materials, pictorials, or 
audiovisuals proposed to be used; 

(3) Prior to expenditure of funds 
related to the ultimate program use of 
these materials, assure that their project 
files are documented with a statement(s) 
signed by the Program Review Panel 
which itemizes their majority vote of 
approval or disapproval of all proposed 
written materials, audiovisual materials 
and pictorials submitted to them for 
assessment as part of the proposed 
project plan. 

(4) Provide to CDC in progress reports 
the statement(s) of all members of the 
program review panel itemizing their 
majority vote of approval or disapproval 
of all proposed written materials, 
audiovisual materials and pictorials 
signed during the quarter.” 

Applications 

1. Special Guidelines for Application 
Preparation 

Within the AIDS Prevention Project, 
HE/RR and CTS activities represent two 
distinct components. A single 
application shall be submitted, but a 
separate application narrative and 
budget request is required for each 
component for which assistance is 
requested. Applications which do not 
contain separate narratives and budget 
requests will not be evaluated and will 
be returned to the applicant. Award of 
funds will be on a consolidated basis. If 
applicable, the use of funds awarded for 
the CTS component of this program may 
be restricted until funds awarded in 
existing HIV Counseling and Testing 
Sites cooperative agreements are 
exhausted. 

2. Application Content 

a. Compliance with Program Review 
Panel Requirement 

Applications which include written 
materials, pictorials, and audiovisuals, 
related to AIDS risk reduction for use 
with HE/RR activities or with the 
operation of counseling and testing sites 
must contain the documentation 
required in paragraph 2.a under the 
subpart of this announcement entitled 
Content of Written Materials. Pictorials. 
Audiovisuals. Questionnaires. Survey 


Instruments, and Educational Sessions . 
Applicants for continuation HE/RR and 
for competing CTS funding that have 
previously complied with this 
requirement need only include an 
assurance that the role of the Program 
Review Panel continues to be in 
accordance with paragraph 2.a. 

b. New Applications—AIDS HE/RR 
Component 

A competing application for the HE/ 
RR component of this program for a new 
project period must also include: 

(1) The background and need for 
project support, including the total 
number of AIDS cases reported since 
June 1981 that meet the CDC 
surveillance case definition, and 
information that relates to factors by 
which the application will be evaluated; 

(2) Process objectives for the 
developmental phase of the proposed 
project which are consistent with the 
purpose of the cooperative agreement, 
address Recipient Activities a-f, and are 
measurable and time-phased; 

(3) A plan of operation for the 
developmental phase with proposed 
milestones for assembling baseline data 
to define the problem, establish specific, 
numerically measurable HE/RR 
objectives, and develop plans for 
carrying out Recipient Activities g-m 
involving program implementation and 
evaluation; 

(4) A description of how program 
activities are fully coordinated with 
other AIDS cooperative agreement 
activities; 

(5) A budget and accompanying 
justification which is consistent with the 
purpose, objectives, and plans for this 
component of the project and which 
estimates the amount of resources to be 
devoted to information/education 
activities directed at the general public, 
including school age children; to health 
education/risk reduction activities 
directed at high-risk group members; 
and to training activities; and 

(6) Any other information that will 
support the request for assistance with 
this component of the project. 

c. Continuation Application—AIDS HE/ 
RR Component 

An application for continued funding 
of the HE/RR component of this 
program should also contain the 
following information: 

(1) A progress report on activities of 
the prior budget period and results thus 
far in terms of measured changes from 
the baseline levels of knowledge, 
attitude, or behavior among AIDS risk 
groups, health care providers, and the 
general population; 


(2) Short-term HE/RR objectives for 
the new budget period which are 
realistic, specific, numerically 
measurable, and time-phased and 
establish the expected changes that 
program efforts will produce relative to 
either the original baseline levels of 
knowledge, attitude, or behavior among 
AIDS risk groups, health care providers, 
and the general population, or to 
subsequent levels established through 
data gathered to measure progress; 

(3) A description of the method of 
operation that will be used to 
accomplish any new HE/RR objectives 
or objectives which set target levels 10 
percent higher or lower than for the 
previous year and/or what was actually 
achieved during that period; 

(4) A description of any budget period 
plans for carrying out Recipient 
Activities g-m involving program 
implementation; 

(5) A description of how program 
activities are fully coordinated with 
other AIDS cooperative agreement 
activities; and 

(6) A budget and accompanying 
justification consistent with the purpose 
and HE/RR objectives of the project and 
which estimates the amount of resources 
to be devoted to information/education 
activities directed at the general public, 
including school age children; to health 
education/risk reduction activities 
directed at high-risk group members; 
and to training activities. 

d. New Applications—AIDS CTS 
Component 

A competing application for the CTS 
component of this program for a new 
project period must also include the 
following: 

(1) A progress report on HIV antibody 
counseling and testing activities, 
including outreach activities directed at 
the referral of sex and needle-sharing 
partners for testing and counseling 
services, and the results achieved to 
date; 

(2) The background and need for 
project support, including the total 
number of AIDS cases reported since 
June 1981 that meet the CDC 
surveillance case definition, and 
information that relates to factors by 
which the applications will be 
evaluated; 

(3) The objectives of the proposed 
project which are consistent with the 
purpose of the cooperative agreement 
and which are realistic, specific, 
numerically measurable, and time- 
phased; 

(4) The methods and activities which 
will be undertaken to accomplish the 
objectives; 
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(5) The methods which will be used to 

■ evaluate the success of the project; 

(6) A description of how program 

■ activities are coordinated with other 

I AIDS cooperative agreement activities; 

I (7) A budget and accompanying 
I justification consistent with the purpose 
I and objectives of the project and which 
I estimates the amount of resources to be 
I devoted to information/education 
I activities directed at the general public. 

I including school age children; to health 
I education/risk reduction activities 
I directed at high-risk group members; 

I and to training activities; and 

(8) Any other information that will 
I support the request for assistance. 

Review and Evaluation Criteria 

l New Applications—AIDS HE/RR 
Component 

A competing application for the AIDS 
HER/RR component of the program will 
I be reviewed and evaluated according to 
the following criteria: 

a. The justification for funding as set 
forth in the statement of background 
and need for support; 

b. The applicant’s understanding of 
AIDS prevention activities and the 
purpose of the cooperative agreement as 
described in Recipient Activities a-m; 

c. The quality of the applicant's 
developmental plan and process 
objectives to assess community needs 
and resources and to define the problem 
by determining the baseline 
seroprevalence of HIV infection and the 
baseline prevalence of AIDS knowledge, 
attitudes, and behaviors related to AIDS 
among risk groups, health care 
providers, and the general population, 
as described in Recipient Activities a-d; 

d. The establishment of HE/RR 
objectives that meet the criteria set forth 
in Recipient Activity e; 

e. In the applicant’s comprehensive 
program plan in Recipient Activity f, 
evidence of a commitment to identify 
and coordinate program activities with 
existing AIDS service groups, other 
community groups/organizations, and 
service delivery programs which are 
able to assist in reaching the various 
HE/RR objectives; 

f. The quality of the applicant’s 
proposed plan to develop a core 
capacity to carry out the AIDS HE/RR 
program, as described in Recipient 
Activities f and g; 

g. The quality of the applicant’s 
proposed plan regarding the 
implementation of a program of high 
quality AIDS (at minimum in 
conjunction with STD and substance 
abuse) education in the schools, and 
described in Recipient Activities h and i; 


h. The quality of the applicant’s 
proposed plan to coordinate program 
activities with other federally funded 
and privately supported efforts to 
combat AIDS, as described in Recipient 
Activity j; 

i. The quality of an evaluation plan 
which specifies the method and 
instruments to be used, as described in 
Recipient Activities k-m; 

j. The extent to which the budget is 
reasonable and consistent with the 
intended use of cooperative agreement 
funds; 

k. The assurance that the 
confidentiality of all information 
obtained related to clinical laboratory 
results, medical, or counseling 
information on individuals and/or 
studies with personal identifiers will be 
maintained; and 

l. The size, qualifications, and time 
allocation of proposed staff, a 
description of how the project will be 
administered, and availability of 
equipment and facilities to be used 
during the project. 

2. Continuation Applications—AIDS 
HE/RR Component 

A continuation application for the 
HE/RR component of the program will 
be reviewed and evaluated according to 
the following criteria; 

a. The quality of the applicant’s report 
of progress; 

b. The extent to which the applicant’s 
progress has been satisfactory in terms 
of: 

(1) The assessment of community 
needs and resources; 

(2) Definition of the problem through a 
determination of the baseline 
seroprevalence of HIV infection and 
baseline prevalence of AIDS knowledge, 
attitudes, and behaviors related to AIDS 
among risk groups, health care 
providers, and the general population; 

(3) The establishment of specific, 
numerically measurable HE/RR 
objectives; 

(4) The development of a 
comprehensive program plan described 
with evidence of an effort to work with 
existing AIDS service groups and to 
identify other community groups and 
organizations best able to assist in 
reaching the various HE/RR objectives 
and to maintain close collaboration and 
working relationships with such groups 
and organizations; and 

(5) The development of a core 
capacity involving AIDS service groups, 
other community groups/organizations 
and service delivery programs to carry 
out the AIDS HE/RR program; 

c. Evidence of satisfactory progress 
toward use of the core capacity, as 
described in Recipient Activity g; 


d. The quality of the applicant’s 
proposed plan regarding implementation 
of a program of high quality AIDS (at 
minimum in conjunction with STD and 
substance abuse) education in the 
schools, and described in Recipient 
Activities h and i; 

e. The quality of the applicant’s 
proposed plan to coordinate program 
activities with other federally funded 
and privately supported efforts to 
combat AIDS, as described in Recipient 
Activity j; 

f. The extent to which the objectives 
for the new budget period are realistic, 
specific, numerically measurable, and 
time-phased and establish the expected 
changes that program efforts will 
produce relative to either the original 
baseline levels of knowledge, attitude, 
or behavior among AIDS risk groups, 
health care providers, and the general 
population or to subsequent data 
gathered to measure progress from the 
baseline levels; 

g. The extent to which the plan of 
operation adequately describes methods 
that will be used to accomplish any new 
HE/RR objectives or objectives which 
set target levels 10 percent higher or 
lower than for the previous year and/or 
what was actually achieved during that 
period or describe any modifications in 
previous operational plans to reflect 
technological or methodological changes 
or adjustments needed to assure that 
HE/RR objectives are met; 

h. The quality of an evaluation plan 
which specifies the method and 
instruments of measurement to be used, 
as described in Recipient Activities k-m; 

i. The extent of which the budget is 
reasonable and consistent with the 
intended use of cooperative agreement 
funds; 

j. The assurance that the 
confidentiality of all information 
obtained related to clinical laboratory 
results, medical, or counseling 
information on individuals and/or 
studies with personal identifiers will be 
maintained; and 

k. The size, qualifications, and time 
allocation of proposed staff, a 
description of how the project will be 
administered, and availability of 
equipment and facilities to be used 
during the project. 

3. New Application—AIDS CTS 
Component 

A competing application for the AIDS 
CTS component of the project will be 
reviewed and evaluated according to the 
following criteria: 

a. The justification for funding as set 
forth in the statement of background 
and need for support; 
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b. The patient response to counseling 
and testing sites established previously 
and the quality and extent of services 
provided; 

c. The extent to which the stated 
objectives are consistent with the 
purpose of the program, and are 
realistic, specific, numerically 
measurable, and time-phased; 

d. The capability of the applicant to 
effectively provide sensitive pre- and 
post-test counseling; 

e. The feasibility of encouraging 
seropositive patients to refer their sex 
and/or needle-sharing partners by 
emphasizing that patients conduct such 
referrals and by making staff available 
to assist in notifying partners, if patients 
prefer, and the extent of commitment to 
carry out this process; 

f. The soundness and potential 
operational impact of collaborative 
efforts between the health department 
and organizations in the community 
which provide services to members of 
groups at high risk for AIDS to carry out 
the counseling and testing site program; 

g. The extent to which program 
activities are coordinated with other 
current CDC cooperative agreements for 
AIDS; 

h. Whether the plan of operation 
communicates a sound approach to 
conducting and overseeing activities 
designed to meet project objectives; 

i. The capability of the applicant to 
maintain public health facilities for the 
general public whose services to high- 
risk group members are appropriate and 
nonjudgmental and whose services are 
sought out by a reasonable number of 
such individuals from the community; 

j. The capability of the appliant to 
carry out education and training 
activities to support HIV counseling and 
testing site activities; 

k. The assurance that the Western 
blot or another appropriate secondary 
testing procedure is used to routinely 
process all specimens repeatedly 
reactive on ELISA; 

l. The assurance that laboratories 
report reactive ELISA test results; and 

m. The degree to which confidentiality 
of all records related to counseling, sex 
partner referral, and clinical laboratory 
test results will be maintained. 

Application and Submission Deadline 

The original and two copies of the 
application must be submitted to Chief, 
Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control, 255 East Paces 
Ferry Road NE.. Room 321. Atlanta, 
Georiga, 30305, on or before March 16, 
1987. 


1. Deadline: Applications shall be 
considered as meeting the deadline if 
they are either; 

a. Received on or before the deadline 
date, or 

b. Sent on or before the deadline date 
and received in time for submission to 
the independent review group. 
(Applicants must request a legibly dated 
U.S. Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing.) 

2. Late Applications: Applications 
which do not meet the criteria in 1. a. or 
b. above are considered late 
applications. Late applications will not 
be considered in the current competition 
and will be returned to the applicant. 

Other Submission and Review 
Requirements 

Applications are not subject to review 
as governed by Executive Order 12372, 
Intergovernmental Review of Federal 
Programs. 

Where to Obtain Additional Information 

Information on application 
procedures, copies of application forms, 
and other material may be obtained 
from Nancy Bridger, Grants 
Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road NE., 
Room 321, Atlanta, Georgia 30305, or by 
calling (404 ) 262-6575 or FTS 236-6575. 

Technical assistance may be obtained 
from Willard Cates. M.D., M.P.H.. 
Division of Sexually Transmitted 
Diseases, Center for Prevention 
Services, Centers for Disease Control. 
Atlanta, Georgia, 30333, telephone (404) 
329-2552 or FTS 236-2552. 

Dated: March 3.1987. 

William E. Muldoon, 

Director, Office of Program Support, Centers 
for Disease Control. 

[FR Doc. 87-4792 Filed 3-5-87; 8:45 am) 

BILLING CODE 4160-1&-M 


Food and Drug Administration 
[Docket No. 87E-0046] 

Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Enkaid 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for Enkaid 
and is publishing this notice of that 
determination as required by law. FDA 


has made the determination because of 
the submission of an application to the 
Commissioner of Patents and 
Trademarks, Department of Commerce, 
for the extension of a patent which 
claims that human drug product. 
ADDRESS: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Philip L Chao, Office of Health Affairs 
(HFY-20), Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville. MD 20857, 301-443-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L 97-417) 
generally provides that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, medical device, food additive, 
or color additive) was subject to 
regulatory review by FDA before the 
item was marketed. Under that act, a 
product’s regulatory review period forms 
the basis for determining the amount of 
extension an applicant may receive. 

A regulatory review period consists of 
two periods of time: a testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 

Although only a portion of a 
regulatory review period may count 
toward the actual amount of extension 
that the Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued). FDA’s determination of the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(1)(B). 

FDA recently approved for marketing 
the human drug product Enkaid 
(encainide hydrochloride) which is 
indicated in the treatment of 
documented life-threatening 
arrhythmias such as ventricular 
tachycardia and also indicated in the 
treatment of patients with symptomatic 
nonsustained ventricular tachycardia 
and frequent premature ventricular 
complexes. Subsequent to this approval, 
the Patent and Trademark Office 
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received a patent term restoration 
application for Enkaid from Mead 
Johnson & Co. and requested FDA’s 
| assistance in determining the patent's 
! eligibility for patent term restoration. In 
a letter dated February 11,1987, FDA 
advised the Patent and Trademark 
Office that the human drug product had 
undergone a regulatory review period 
and that the active ingredient, encainide 
hydrochloride, represented the first 
permitted commercial marketing or use 
of the active ingredient. This Federal 
Register notice now represents FDA’s 
determination of the product's 
regulatory review period. 

FDA has determined that the 
applicable regulatory review period for 
Enkaid is 4,596 days. Of this time, 3,520 
days occurred during the testing phase 
of the regulatory review period, while 
1,076 days occurred during the approval 
phase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug, 
and Cosmetic Act become effective: 

May 26,1974. FDA has verified the 
applicant’s claim that the notice of 
claimed investigational exemption (IND) 
for the drug became effective on May 26, 
1974. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 
505(b) of the Federal Food, Drug, and 
Cosmetic Act: January 13.1964. FDA has 
verified the applicant’s claim that the 
new drug application for Enkaid (NDA 
18-981} was initially submitted on 
January 13.1984. 

3. The date the application was 
approved : December 24,1986. FDA has 
verified the applicant’s claim that NDA 
16-981 was approved on December 24, 
1986. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 2 years of patent 
extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before May 5,1987, submit to the 
Dockets Management Branch (address 
above) written comments and ask for a 
redetermination. Furthermore, any 
interested person may petition FDA, on 
or before September 2,1987, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit on 


FDA investigation. (See H. Rept. 857, 
Part 1. 98th Cong., 2d Sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(expect that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

Dated: February 27,1987. 

Stuart L. Nightingale, 

Associate Commissioner for Health Affairs . 
[FR Doc. 87-4740 Filed 3-5-87; 8:45 am) 

BILLING CODE 4ISO-OI-M 


[Docket No. 66E-0118] 

Determination of Regulatory Review 
Period For Purposes of Patent 
Extension; Versed 

agency: Food and Drug Administration. 
ACTION: Notice. 

summary: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for Versed 
and is publishing this notice of that 
determination as required by law. FDA 
has made the determination because of 
the submission of an application to the 
Commissioner of Patents and 
Trademarks, Department of Commerce, 
for the extension of a patent which 
claims that human drug product. 
address: Written comments and 
petitions should be directed to the 
Dockets Management Branch (UFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Philip L. Chao, Office of Health Affairs 
(HFY-20), Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville, MD 20857, 301^443-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L 98-417) 
generally provides that a patent may be 
extended for a period of up to 5 years so 
long as that patented item (human drug 
product, medical device, food additive, 
or color additive) was subject to 
regulatory review by FDA before the 
item was marketed. Under the act, a 
product's regulatory review period forms 
the basis for determining the amount of 
extension an applicant may receive. 

A regulatory review period consists of 
two periods of time: a testing phase and 
an approval phase. For human drug 


products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued). FDA's determination of the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(1)(B). 

On December 20,1985, FDA approved 
for marketing the human drug product 
Versed (midazolam hydrochloride) 
which is indicated: Intramuscularly for 
preoperative sedation (induction of 
sleepiness or drowsiness and relief of 
apprehension) and to impair memory of 
perioperative events; intravenously as 
an agent for conscious sedation prior to 
short diagnostic or endoscopic 
procedures, such as bronchoscopy, 
gastroscopy, cystoscopy, coronary 
angiography, and cardiac 
catheterization, either alone or with a 
narcotic; intravenously for induction of 
general anesthesia before 
administration of other anesthetic 
agents. Subsequent to this approval, the 
Patent and Trademark Office received a 
patent term restoration application for 
Versed from Hoffmann-LaRoche, Inc., 
and requested FDA’s assistance in 
determining whether the product 
identified in the patent extension 
application had been subject to a 
regulatory review period within the 
meaning of 35 U.S.C. 156(g) before its 
commercial marketing or use. 

The Patent and Trademark Office, 
however, later suspended action on the 
regulatory review period determination 
on April 7,1986, pending resolution of 
an appeal before the U.S. Court of 
Appeals for the Sixth Circuit in Norwich 
Eaton Pharmaceuticals , Inc, v. Bowen or 
the completion of rulemaking 
procedures for scheduling the drug by 
the Drug Enforcement Administration. 
The issue in the Norwich Eaton 
Pharmaceuticals, Inc . case focused on 
whether a drug product is approved on 
the date FDA approves the final printed 
labeling for the drug or on the date FDA 
issues a letter stating that the drug is 
approved. The Sixth Circuit recently 
ruled in favor of FDA, holding that a 
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drug product is approved on the date 
FDA issues a letter stating that the NDA 
is approved. Shortly thereafter. FDA 
advised the Patent and Trademark 
Office that the human drug product had 
undergone a regulatory review period 
and that the active ingredient, 
midazolam hyrochloride. represented 
the first permitted commercial 
marketing or use of that active 
ingredient. The Patent and Trademark 
Office then requested that FDA 
determine the product’s regulatory 
review period. 

FDA has determined that the 
applicable regulatory review period for 
Versed is 3.705 days. Of this time. 2,603 
days occurred during the testing phase 
of the regulatory review period, while 
1.102 days occurred during the approval 
phase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug, 
and Cosmetic Act become effective: 
October 30,1975. FDA has verified the 
applicant's claim that the notice of 
claimed investigational exemption (IND) 
for the drug became effective on 
October 30,1975. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 
505(b) of the Federal Food, Drug, and 
Cosmetic Act: December 15,1982. FDA 
has verified the applicant’s claim that 
the new drug application for the drug 
(NDA 18-654) was initially submitted on 
December 15,1982. 

3. The date the application was 
approved: December 20,1985. FDA has 
verified the applicant’s claim that NDA 
18-654 was approved on December 20, 
1985. The agency disagrees with the 
applicant’s subsequent position that the 
drug product was approved when the 
Drug Enforcement Administration 
scheduled the drug under the Controlled 
Substances Act since the patent term 
restoration provisions in the Drug Price 
Competition and Patent Term 
Restoration Act of 1984 do not include 
such activities in defining the regulatory 
review period for human drug products. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 510 days of patent 
extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before May 5,1987, submit to the 
Dockets Management Branch (address 
above) written comments and ask for a 


redetermination. Furthermore, any 
interested person may petition FDA, on 
or before September 2,1987, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
Part 1, 98th Cong., 2d Sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 

Dated: February 27.1987. 

Stuart L. Nightingale, 

Associate Commissioner for Health Affairs. 
[FR Doc. 87-4741 Filed 3-5^87; 8:45 am] 
BILLING CODE 4160-01-M 



National Institutes of Health 


National Institute of Diabetes and 
Digestive and Kidney Diseases; 
National Kidney and Urologic Diseases 
Advisory Board; Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Kidney and Urologic Diseases 
Advisory Board on March 18,1987,1 
p.m. to approximately 5 p.m., and March 
19.1987, 8:30 a.m. to approximately 12 
Noon, at the Bethesda Marriott Hotel, 
5151 Pooks Hill Road, Bethesda, 
Maryland 20814. The meeting, which 
will be open to the public, is being held 
to discuss the Board’s activities and to 
begin the development of a long-range 
plan to combat kidney and urologic 
diseases. Attendance by the public will 
be limited to space available. Notice of 
the meeting room will be posted in the 
hotel lobby. 

D. Gary Striker, Director, Division of 
Kidney, Urologic and Hematologic 
Diseases, NIDDK, Building 31, Room 
9A17, Bethesda, Maryland, 20892, (301) 
496-6325, will provide on request an 
agenda and roster of the members. 
Summaries of the meeting may be 
obtained by contacting the Committee 
Management Office, NIDDK, Building 31, 
Room 9A19, Bethesda. Maryland. 20892, 
(301) 496-6917. 


Dated: March 3.1987. 

Betty ]. Beveridge, 

NIH Committee Management Officer. 
[FR Doc. 87-4801 Filed 3-5-87; 8:45 am) 

BILLING CODE 4140-0141 


National Institute of Environmental 
Health Sciences; Review Committee; 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Environmental Health Sciences Review 
Committee on March 23-24,1987, in 
Building 101 Conference Room, South 
Campus, NIEHS, Research Triangle 
Park, North Carolina. This meeting will 
be open to the public on March 23 from 
9:00 a.m. to approximately 10:30 for 
general discussion. Attendance by the 
public is limited to space available. 

In accordance with provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and section 
10(d) of Pub. L. 92-463, the meeting will 
be closed to the public on March 23, 
from 10:30 a.m. to adjournment on 
March 24, for the review, discussion and 
evaluation of individual grant 
applications and contract proposals. 
These applications and proposals and 
the discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications and proposals, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

Drs. John Braun or Carol Shreffler, 
Executive Secretaries, Environmental 
Health Sciences Review Committee, 
National Institute of Environmental 
Health Sciences, National Institutes of 
Health, P.O. Box 12233, Research 
Triangle Park, North Carolina 27709, 
(telephone 916-541-7826), will provide 
summaries of meeting and rosters of 
committee members. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.112, Characterization of 
Environmental Health Hazards; 13.113, 
Biological Response to Environmental Health 
Hazards; 13.114, Applied Toxicological 
Research and Testing; 13.115, Biometry and 
Risk Estimation; 13.894, Resource and 
Manpower Development, National Institutes 
of Health) 

Dated: March 2,1987. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 

[FR Doc. 87-4802 Filed 3-5-87; 8:45 am] 

BILLING CODE 4101-01-14 
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National Institute of General Medical 
Sciences; Change in Location of 
Meeting 

Notice is hereby given of a change in 
the location of the meeting of the 
Minority Access to Research Careers 
Review Committee, National Institute of 
General Medical Sciences, March 12-13, 
1987, which was published in the 
Federal Register on January 30 (52 FR 
3055). 

This committee was to have convened 
at 8:30 a.m. on March 12 in Building 31C, 
Conference Room 8, National Institutes 
of Health. The meeting location has 
been changed to the Rockville 
Conference Room, Crowne Plaza Hotel. 
1750 Rockville Pike, Rockville, 

Maryland. 

The meeting will be open to the public 
from 8:30 a.m. to 10:30 a.m. on March 12 
and will be closed from 10:30 a.m. on 
March 12 to adjournment on March 13 
for the review of grant applications. 

Dated: March 2.1987. 

Betty J. Beveridge, 

Committee Management Officer, N/H. 

[FR Doc. 87-4803 Filed 3-5-87; 8:45 am) 

BILLING CODE 4140-0141 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[N V-930-07-4332-09; FES 87-7] 

Availability of Final Environmental 
Impact Statement for Tonopah 
Resource Area; Battle Mountain 
District, NV 

agency: Bureau of Land Management, 
Interior. 

action: Notice of availability of final 
Environmental Impact Statement (EIS) 
on the Wilderness Recommendations for 
the Tonopah Resource Area. Battle 
Mountain District, Nevada. 


summary: This EIS assesses the 
environmental consequences of 
managing eight Wilderness Study Areas 
(WSAs) as wilderness or nonwilderness. 
The alternatives analyzed included: (1) 

A No Wilderness/No Action alternative 
for each WSA, (2) an All Wilderness 
alternative for each WSA, and (3) a 
Partial Wilderness alternative for each 
WSA. 

The names of the WSAs analyzed in 
the EIS. their total acreage, and the 
proposed action for each are as follows: 


WSA 

Acres 

suitable 

Acres 

nonsmta- 

W© 

Kawich WSA ... 

0 

54.320 

Rawhide Mountain WSA —....- 

0 

64.360 

Fandango WSA. 

31.740 

9.200 

Morey WSA. 

14.560 

5.560 

Palisade Mesa WSA .. .. 

66.110 

33.440 

The Wall WSA....... 

30.320 

7.680 

South Reveille WSA. 

33.000 

73.200 

Blue Eagle WSA ...... 

* 58.350 

1.960 

Total. 

234.060 

249.720 


• Includes 750 ac/es added to the onginaJ WSA. 


The Bureau of Land Management 
wilderness proposals will ultimately be 
forwarded by the Secretary of the 
Interior to the President and from the 
President to the Congress. The final 
decision on wilderness designation rests 
with Congress. In any case, no final 
decision on these proposals can be 
made by the Secretary during the 30 
days following the filing of this EIS. This 
complies with the Council on 
Environmental Quality Regulations. 40 
CFR 1506.1OB(2). 

SUPPLEMENTARY INFORMATION: A limited 
number of individual copies of the EIS 
may be obtained from the Area 
Manager, Tonopah Resource Area, P.O. 
Box 911, Tonopah, NV 89049. Copies are 
also available for inspection at the 
following locations: 

Department of the Interior, Bureau of 
Land Management, 18th & C Street, 
N.W., Washington, DC 20240 
Bureau of Land Management, Nevada 
State Office, 850 Harvard Way, P.O. 
Box 12000, Reno. NV 89520 
Bureau of Land Management, Battle 
Mountain District, 2nd & Scott Streets, 
P.O. Box 1430, Battle Mountain, NV 
89820. 

FOR FURTHER INFORMATION CONTACT: 

Terry Plummer, District Manager, Battle 
Mountain District, P.O. Box 1430, Battle 
Mountain, NV 89820. 

Dated: February 20,1987. 

Bruce Blanchard, 

Director. Office of Environmental Project 
Review. 

[FR Doc. 87-4512 Filed 3-5-87; 8:45 am] 
BILLING CODE 4310-HC-M 


Fish and Wildlife Service 

Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 

The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for approval under 
the provisions of the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 
Copies of the proposed information 


collection requirement and related forms 
and explanatory material may be 
obtained by contacting the Service’s 
clearance officer at the phone number 
listed below. Comments and suggestions 
on the requirement should be made 
directly to the Service clearance officer 
and the OMB Interior Desk Officer, 
Washington, DC 20503, telephone 202- 
395-7340. 

Title: Bird Banding File Reference Card 
Abstract: Card is used to obtain 
additional information from individuals 
reporting recovery of a banded bird but 
have omitted necessary details. Such 
data is used by the Service to aid in the 
regulation of wild migratory birds and to 
study migration and mortality factors 
and other population characteristics. 
Frequency: On occasion 
Description of Respondents: Individuals 
and households 
Annual Responses: 19,000 
Annual Burden Hours: 950 
Service Clearance Officer: James E. 
Pinkerton, 202-653-7499, Room 859, 
Riddell Building, U.S. Fish and 
Wildlife Service. Washington, DC 
20240 

Date: January 30,1987. 

Marvin P. Duncan, 

Acting Assistant Director, Refuges and 
Wildlife. 

[FR Doc. 87-4691 Filed 3-5-87; 8:45 am] 

BILLING CODE 4310-5S-M 


National Park Service 

Intention To Extend Concession 
Contract; Forever Living Products, Inc. 

Pursuant to the provisions of section 5 
of the Act of October 9,1965 (79 Stat. 
969; 16 U.S.C. 20), public notice is hereby 
given that sixty (60) days after the date 
of publication of this notice, the 
Department of the Interior, through the 
Director of the National Park Service, 
proposes to extend a concession 
contract with Forever Living Products, 
Inc. authorizing it to continue to provide 
lodging accommodations, food service 
facilities, automobile service, marine 
service, and saddle/pack horse services 
for the public at Grand Teton National 
Park, Wyoming for a period of two (2) 
years from January 1,1987, through 
December 31,1988. 

This contract extension has been 
determined to be categorically excluded 
from the procedural provisions of the 
National Environmental Policy Act and 
no environmental document will be 
prepared. 

The foregoing concessioner has 
performed its obligations to the 
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satisfaction of the Secretary under an 
existing contract which expires by 
limitation of time on December 31,1986, 
and therefore, pursuant to the Act of 
October 9, 1965, as cited above, is 
entitled to be given preference in the. 
renewal of the contract and in the 
negotiation of a new contract as defined 
in 36 CFR 51.5. 

The Secretary will consider and 
evaluate all proposals received as a 
result of this notice. Any proposal, 
including that of the existing 
concessioner, must be postmarked or 
hand delivered on or before the sixtieth 
(60th) day following publication of this 
notice to be considered and evaluated. 

Interested parties should contact the 
Regional Director, Rocky Mountain 
Region, P.O. Box 25287, Denver. 
Colorado 80225, for information as to the 
requirements of the proposed permit. 

Dated: December 24.1986. 

Lorraine Mintzmyer, 

Regional Director. Rocky Mountain Region. 
|FR Doc. 87-4706 Filed 3- 5-87; 8:45 am) 

BILLING CODE 4310-70-M 


INTERSTATE COMMERCE 
COMMISSION 

[Docket No. AB-102 (Sub.-No. 15X1 

Missouri-Kansas-Texas Railroad Co. 
Exemption; Discontinuance of 
Trackage Rights in Travis County, TX 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: The Commission exempts 
from prior approval under 49 U.S.C. 
10903, et seq., the discontinuance of 
trackage rights by Missouri-Kansas- 
Texas Railroad Company over 0.4 mile 
of track in Travis County. TX, subject to 
standard labor protective conditions. 
dates: This exemption is effective April 

6.1987. Petitions to stay must be filed by 
March 23,1987, and petitions 
reconsideration must be filed by March 

31.1987. 

addresses: Send pleadings referring to 
Docket No. AB-102 (Sub-No. 15X) to: 

(1) Office of the Secretary, Case Control 
Branch. Interstate Commerce 
Commission, Washington, DC 20423. 

(2) Petitioner's Representative: Michael 
E. Roper, Esq., 701 Commerce Street 
Dallas, TX 75202 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar. (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to T.S. 


InfoSystem, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington. DC 20423, or call 289^1357 
(DC Metropolitan area), or toll-free (800) 
424-5403. 

Decided: February' 17.1987. 

By the Commission. Chairman Cradison, 
Vice Chairman Lamboley, Commissioners 
Sterrett, Andre, and Simmons. Vice Chairman 
Lamboley concurred in the result. 

Noreta R. McGee, 

Secretary. 

|FR Doc. 87-4717 Filed 3-5-87; 8:45 am| 

BILLING CODE 703S-O1-M 


DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

Edith J. Lee, M.D.; Revocation of 
Registration 

On December 17.1986, the Deputy 
Assistant Administrator. Office of 
Diversion Control, Drug Enforcement 
Administration (DEA), issued to Edith J. 
Lee, M.D., 150 Massachusetts Avenue, 
Highland Park, Michigan 78205, an 
Order to Show Cause proposing to 
revoke DEA Certificate of Registration 
AL3059549, previously issued to Dr. Lee. 
The statutory predicate under 21 U.S.C. 
823(f) and 824(a)(4) was that Dr. Lee’s 
continued registration with the Drug 
Enforcement Administration was 
inconsistent with the public interest. The 
Order to Show Cause cited as evidence 
of Dr. Lee’s DEA registration being 
inconsistent with the public interest the 
fact that she had issued prescriptions for 
controlled substances in the names of 
individuals that she had not seen and 
with whom she had no doctor-patient 
relationship, that she issued 
prescriptions for controlled substances 
knowing the drugs would be used for 
other than legitimate medical purposes, 
and that she conspired with others to 
distribute controlled substance outside 
the course of professional practice. 

Dr. Lee responded to the Order to 
Show Cause with an undated letter 
which was received on December 29, 
1986. Dr. Lee did not request a hearing. 
According, the Administrator now 
enters his final order in this matter 
without a hearing and based on the 
investigative file and the written 
statement submitted by Dr. Lee. 21 CFR 
1301.57 

The Administrator Finds that on 
October 7,1963, Dr. Lee was convicted 
in the United States District Court for 
the Eastern District of Michigan of three 
counts of filing false claims on income 
tax returns. On May 8,1985, Dr. Lee was 
convicted, in the Circuit Court for the 
County of Wayne, State of Michigan, of 


obtaining money by false pretense and 
submitting false claims to the Michigan 
Department of Social Services. This 
conviction was related to the 
submission of false medicaid claims for 
services to the State of Michigan. As a 
result of these convictions an 
Administrative Complaint was filed 
against Dr. Lee by the Michigan 
Department of Licensing and Regulation. 
Board of Medicine. A hearing wa9 held 
before an Administrative Law Judge. On 
June 11,1986, the Board of Medicine. 
Department of Licensing and Regulation 
for the State of Michigan found that Dr. 
Lee lacked good moral character and 
suspended her license to practice 
medicine in Michigan for thirty days and 
placed her on probation for one year. 

In 1984 and 1985 Special Agents of 
DEA had received information from 
confidential informants that Dr. Lee was 
prescribing large amounts of controlled 
substances, and that she provided these 
prescriptions to third parties who had 
them filled by runners and sold the 
controlled substances on the street. One 
of the pharmacies mentioned by the 
confidential informant, Ben’s 
Prescription Drugs in Detroit, Michigan, 
was investigated by DEA Diversion 
Investigators and Michigan State 
Investigators in April, 1985. During the 
review of the pharmacy's Schedule II 
prescription files the Investigators noted 
that 626 out of a total of 898 
prescriptions were on Dr. Lee’s 
prescription blanks and were signed by 
Dr. Lee. That is approximately 70 
percent of the Schedule II prescriptions 
filled by this pharmacy in a four month 
period. These prescriptions were found 
in groups of sequentially numbered 
prescriptions written on the same date 
for the same drug. For example, 
prescriptions numbered 57917 thru 57922 
were all dated February 9, 1985. Each 
prescription was for 50 tablets of 
Demerol lOOmg. They were filled on 
February 9,1985 and signed by Dr. Edith 
Lee. At another pharmacy investigated 
by DEA and the State of Michigan in 
May, 1985, 431 Schedule II prescriptions, 
or 35 percent of the pharmacy's total 
Schedule II prescriptions, were written 
by Dr. Lee. On several occasions Dr. Lee 
wrote two or more Schedule II 
prescriptions for one individual on the 
same day. On some occasions these 
prescriptions were for controlled 
substances with the same 
pharmacological effect, such as Ritalin 
and Preludin. 

During the time that administrative 
proceedings were being conducted 
before the Michigan Board of Medicine 
regarding Dr. Lee’s medical license, the 
Federal Bureau of Investigation (FBI) 
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conducted an investigation of Dr. Lee’s 
prescribing practices. On April 9. 1986, 
an FBI Special Agent, acting in an 
undercover capacity, met with an 
associate of Dr. Lee’s. The Special Agent 
provided this individual with a list of 
five fictitious names. He requested two 
prescriptions in each name, one for the 
Schedule II narcotic drug, Dilaudid, and 
one for the Schedule II narcotic drug, 
Demerol. The Agent paid this individual 
five hundred dollars, and an additional 
three hundred dollars upon receiving the 
ten prescriptions the following day. Two 
FBI Special Agents posing as 
pharmacists telephoned Dr. Lee to verify 
the prescriptions for four of the five 
individuals. Dr. Lee indicated she had 
issued the prescriptions. On April 17. 
1986, an FBI Special Agent telephoned 
Dr. Lee’s associate and requested ten 
prescriptions; five for Dilaudid, five for 
Demerol, and provided the associate 
with Five names. These names were the 
same names provided on April 9,1986. 
The Agent later met the associate’s 
daughter and paid her seven hundred 
fifty dollars. On April 21,1986. the FBI 
Special Agent picked up the ten 
prescriptions from Dr. Lee’s associate. 
They were as ordered, signed by Dr. 

Lee. On April 23,1986, an FBI Special 
Agent, posing as a pharmacist, 
contacted Dr. Lee by telephone to verify 
the prescriptions for three of the names 
on the prescriptions obtained from Dr. 
Lee’s associate on April 21. Dr. Lee told 
the Special Agent that she saw these 
individuals at their homes on April 18. 
1986, and that the prescriptions should 
be filled. The FBI Special Agent again 
contacted Dr. Lee’s associate on May 28, 
1986. The associate stated that no 
prescriptions could be provided because 
Dr. Lee was on suspension for medicaid 
fraud. The associate further indicated 
that the suspension had nothing to do 
with the prescriptions, and that the 
Agent should call at a later date. The 
FBI Special Agent contacted Dr. Lee’s 
associate on July 29,1986, and made 
arrangements to obtain ten prescriptions 
for the Schedule II narcotic controlled 
substance Percodan. The Agent 
provided Five names and paid two 
hundred Fifty dollars. On July 31,1986, 
the FBI Special Agent received the 
prescriptions, as ordered, along with a 
note stating that in the future the 
prescriptions would be forty dollars 
each. On July 31,1986, Special Agents of 
the FBI served a search warrant at the 
residence of Dr. Lee. Several record 
books and prescriptions were taken as 
well as tom-up slips of paper from the 
garbage container. When asked about 
the names and addresses on these tom 
papers. Dr. Lee stated that they were 


names of patients she had seen earlier 
in the week. On one sheet of paper were 
two of the names given to Dr. Lee’s 
associate on July 29.1986. Dr. Lee 
advised that she had seen those patients 
earlier in the week. 

In the letter submitted by Dr. Lee in 
response to the Order to Show Cause 
she recounts her practice in Detroit for 
the past thirty years. She mentions the 
high rate of drug abuse and her 
treatment of addicts. She does not 
discuss her prescribing of controlled 
substances other than to indicate that 
there were “fabricated” prescriptions in 
her name, but that they had “decreased 
markedly since the FBI visited my home 
and several pharmacies last summer.” 
She further states that she now only 
works part-time, and sees only a few 
patients who are bedridden and 
indigent. 

The Administrator can come to only 
one conclusion from the evidence in the 
investigative File. Dr. Lee has 
participated in a scheme through which 
thousands of dosage units of controlled 
substances were diverted. The 
prescriptions provided to the FBI in 
names it provided were not “fabricated’ 
prescriptions. Dr. Lee told the FBI 
Agents who were posing as pharmacists 
that she had written the prescriptions, 
and that the fictitious individuals were 
her patients. Dr. Lee has previous 
convictions for fraud involving her tax 
returns and medicaid payments. The 
Administrator concludes that this 
behavior carriers over to her 
prescription practices, and that she has 
written large numbers of fraudulent 
prescriptions. Dr. Lee is utilizing her 
DEA registration to facilitate large scale 
diversion of controlled substances. Dr. 
Lee has presented no evidence to negate 
such a conclusion. Dr. Lee’s conduct is 
clearly inconsistent with the public 
interest, and requires that her DEA 
Certificate of Registration be revoked. 

Pursuant to the authority vested in the 
Attorney General by 21 U.S.C. 823 and 
824, and redelegated to the 
Administrator in 21 U.S.C. 871 and 28 
CFR 0.100, the Administrator hereby 
revokes DEA CertiFicate of Registration 
AL3059549, previously issued to Edith {. 
Lee, M.D. effective April 6,1987. Any 
outstanding applications for registration 
are hereby denied. 

Dated: March 2,1987. 

John C. Lawn. 

Administrator. 

(FR Doc. 87-4735 Filed 3-5-87; 8:45 am] 

BILLING COOE 4410-M-M 


[Docket No. 86-36) 

Felix H. Ocko, M.D.; Revocation of 
Registration 

On April 9,1986, the Deputy Assistant 
Administrator, Office of Diversion 
Control, Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to Felix H. Ocko. M.D. 
(Respondent) to 2006 Dwight Way, 

Room 301. Berkeley, California 94704, 
proposing to deny Respondent’s 
application for a DEA Certificate of 
Registration executed on February 6, 
1986. The statutory basis for the Order 
to Show Cause was that Respondent’s 
registration would be inconsistent with 
the public interest as evidenced by his 
conviction, on February 21,1980, in the 
United States District Court for the 
Northern District of California of 23 
counts of distribution of controlled 
substances for non-medical purposes in 
violation of 21 U.S.C. 841(a)(1). 

The Order to Show Cause was sent to 
Dr. Ocko by registered mail. In a letter 
dated April 27,1986, Dr. Ocko requested 
a hearing on the issues raised in the 
Order to Show Cause. The matter was 
placed on the docket of Administrative 
Law Judge Francis L. Young. A hearing 
was held in San Francisco. California on 
September 18,1986. On December 20, 
1986, Judge Young issued his opinion 
and recommend ruling, Findings of fact, 
conclusions of law and decision. No 
exceptions were filed, and on January 
27,1987, the Administrative Law Judge 
transmitted the record of the 
proceedings to the Administrator. The 
Administrator has considered the record 
in its entirety and pursuant to 21 CFR 
1316.67, hereby issues his final order in 
this matter, based upon the findings of 
fact and conclusions of law as 
hereinafter set forth. 

The Administrative Law Judge found 
that Respondent is a 73 year old 
physician who has practiced medicine 
since 1937. He currently practices 
psychiatry approximately 15 to 20 hours 
a week in Berkeley, California and 
expects to retire shortly from that 
practice. Dr. Ocko practiced as a 
medical officer in the U.S. Navy from 
1937 to 1961, and retired with rank of 
Captain. 

The Respondent was investigated by 
the San Francisco Diversion 
Investigation Unit from January, 1979 to 
July, 1979. The investigation was 
initiated because of the large number of 
prescriptions for Ritalin, a Schedule II 
stimulant drug, which were found by 
investigators in area pharmacies. 

Several undercover operatives made 
visits to Respondent’s office and 
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obtained prescriptions for Ritalin and 
Preludin. Respondent did not conduct 
physical examinations of the operatives, 
nor did he keep any medical records of 
their visits. He prescribed Ritalin to one 
of the operatives after she told him that 
she took it at parties rather than drink 
alcohol. Respondent prescribed 
Preludin, a Schedule II stimulant 
controlled substance, on four occasions 
to an individual that he did not see in 
his office. On one occasion he post¬ 
dated a prescription, giving the 
operative two prescriptions for Ritalin, 
one for June and one for July. 

As a result of the investigation. 
Respondent was indicted in the United 
States District Court for the Northern 
District of California, on 23 counts of 
illegal distributions of controlled 
substances. He was subsequently 
convicted, after a jury trial, of all 23 
counts. Respondent was sentenced to 
two years probation, a $23,000 fine, and 
to perform community service 16 hours a 
month. The California Board of Medical 
Quality Assurance placed Respondent’s 
medical license on probation. 
Respondent surrendered his DEA 
Certificate of Registration on January 8. 
1381. 

The Respondent stated during the 
administrative hearing that his 
conviction arose from an "entrapment 
experience," and that he prescribed only 
minimum amounts of relatively minor 
medications. Respondent also stated 
that his reason for applying for a DEA 
registration is to finish his practice with 
full status." He further indicated that 
he has been practicing since 1981 
without a DEA registration, and that he 
does not need to to practice psychiatry. 

The Administrative Law Judge 
concluded that Respondent’s reason for 
obtaining a DEA registration is 
insufficient to overcome his past 
wrongful conduct respecting Schedule II 
controlled substances. The 
Administrative Law Judge recommended 
that Respondent’s application for a DEA 
Certificate of Registration be denied. 

The Administrator adopts the 
recommended ruling, findings of fact, 
conclusions of law and decision of the 
Administrative Law Judge in its entirety. 
Respondent has not shown that he 
needs a DEA registration, and since he 
continues to believe that his conduct in 
prescribing Ritalin and Preludin was not 
wrong, it would be inconsistent with the 
public interest to grant him a DEA 
Certificate of Registration. 

Having concluded that there is a 
lawful basis for the denial of 
Respondent's application for a DEA 
Certificate of Registration, and having 
further concluded that the application 
should be denied, the Administrator of 


the Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 28 CFR 
0.100(b). hereby orders that the DEA 
application for registration executed by 
Felix H. Ocko, M.D. on February 6.1986, 
be. and it hereby is, denied. This order is 
effective March 6,1987. 

Dated: March 2,1987. 

John C Lawn, 

Administrator. 

[FR Doc. 07-4736 Filed 3-5-87; 8:45 am] 

BILLING CODE 4410-09-M 


Good Peoples Inc. Pharmacy; 
Revocation of Registration 

On December 22,1986, the 
Administrator of the Drug Enforcement 
Administration (DEA) issued to Good 
Peoples Inc. Pharmacy, 400 West 
Chelten Avenue, Philadelphia, 
Pennsylvania 19144. an Order to Show 
Cause proposing to revoke its DEA 
Certificate of Registration, AG2996049, 
and to deny any pending applications 
for renewal of such registration. The 
Order to Show Cause alleged that the 
continued registration of Good Peoples 
Inc. Pharmacy would be inconsistent 
with the public interest, as set forth in 21 
U.S.C. 823(f) and 21 U.S.C. 824(a)(4). 
Additionally, citing his preliminary 
finding that Good Peoples Inc. 
Pharmacy’s continued registration posed 
an imminent danger to the public health 
and safety, the Administrator ordered 
the immediate suspension of DEA 
Certificate of Registration AG2996049 
during the pendency of these 
proceedings. 21 U.S.C. 824(d). 

The Order to Show Cause/Immediate 
Suspension was personally served on an 
employee of Good Peoples Inc. 
Pharmacy, on December 23.1986. More 
than thirty days have passed since the 
Order to Show Cause was served and 
the Drug Enforcement Administration 
has received no response thereto. 
Pursuant to 21 CFR 1301.54(a) and 
1301.54(d), Good Peoples Inc. Pharmacy 
is deemed to have waived its 
opportunity for a hearing. Accordingly, 
the Administrator now enters his final 
order in this matter without a hearing 
and based on the investigative file. 21 
CFR 1301.57. 

The Administrator finds that in 1985, 
investigators of the Drug Enforcement 
Administration received information 
that Good Peoples Inc. Pharmacy was 
excessively purchasing controlled 
substances. As a result of this 
information, DEA initiated an 
investigation regarding the pharmacy’s 
controlled substance handling practices. 
On December 11,1985, the 


investigations went to the pharmacy and 
conducted an audit of various controlled 
substances. The audit period covered 
October 28,1984, through December 11, 

1985. It revealed significant shortages of 
a number of the substances audited, 
including 118,854 dosage units of 
acetaminophen with codeine and 
108,932 dosage units of glutethimide, 
both Schedule III controlled substances. 
During the course of the audit, the then 
pharmacy manager admitted to the 
investigators that he dispensed 
controlled substances to individuals not 
pursuant to a prescription or a doctor’s 
authorization. 

DEA investigators interviewed twelve 
physicians whose names appeared on 
prescriptions found at the pharmacy 
during the audit. After reviewing the 
prescriptions, each physician stated that 
he neither issued the prescriptions nor 
authorized their issuance. In addition, 
these physicians stated that they never 
received inquiries from Good Peoples 
Inc. Pharmacy regarding the legitimacy 
of these prescriptions. 

In 1986, DFA received additional 
information regarding excessive 
purchases from four suppliers of Good 
Peoples Inc. Pharmacy. This information 
covered the period of January 16,1980, 
through November 30,1980. As a result 
of this information, another audit of 
controlled substances was conducted at 
the pharmacy. This audit period covered 
December 11,1985, through December 
10,1986, and revealed significant 
shortages of the substances audited, 
including 268,150 dosage units of 
acetaminophen with codeine; 127,450 
dosage units of glutethimide; 90.675 
dosage units of Doriden. the brand name 
for glutethimide; and 88,191 dosage units 
of Empirin with codeine, a Schedule III 
controlled substance. On December 10, 

1986, an employee of Good Peoples Inc. 
Pharmacy notified DEA investigators 
that there had not been a registered 
pharmacist working at the pharmacy 
since August 1986. 

The Administrator concludes that 
there is amply evidence to indicate that 
the continued registration of Good 
Peoples Inc. Pharmacy is inconsistent 
with the public interest. 21 U.S.C. 
824(a)(4). Two audits conducted at the 
pharmacy revealed that Good Peoples 
Inc. Pharmacy could not account for 
over 700,(XX) dosage units of highly 
abused controlled substances, including 
both brand name and generic 
glutethimide, acetaminophen with 
codeine and Empirin with codeine. It is 
well known that drug abusers combine 
Doriden (glutethimide) with 
preparations of codeine to form a highly 
addictive and often deadly mixture. The 
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pharmacy did produce some 
prescription which would account for a 
portion of the substances it dispensed. 
However, further investigation disclosed 
that a substantial number of these 
prescriptions were forgeries. In addition, 
the pharmacy has been operating for 
several months without a registered 
pharmacist on the premises. No 
evidence of explanation or mitigating 
circumstances has been offered on 
behalf of the registrant. Therefore, the 
Administrator concludes that the 
registration must be revoked. 

Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 28 CFR 
0.100(b), hereby orders that DEA 
Certificate of Registration AG2996049, 
previously issued to Good Peoples Inc. 
Pharmacy, be, and it hereby is revoked, 
and any pending applications for 
renewal of such registration are hereby 
denied. This order is effective 
immediately. 

When the Order to Show Cause/ 
Immediate Suspension was served on 
Good Peoples Inc. Pharmacy, all 
controlled substances possessed by the 
pharmacy under the authority of its 
then-suspended registration were placed 
under seal and removed for safekeeping. 
21 U.S.C. 824(f) provides that no 
disposition may be made of such 
controlled substances under seal until 
all appeals have been concluded or until 
the time for taking an appeal has 
elapsed. Accordingly, these controlled 
substances shall remain under seal until 
April 8,1987, or until any appeal of this 
order has been concluded. At that time, 
all such controlled substances shall be 
forfeited to the United States and shall 
be disposed of pursuant to 21 U.S.C. 
881(e). 

Dated: March 2.1987. 

John C. Lawn, 

Administrator, 

(FR Doc. 87-4734 Filed 3-5-87; 8:45 amj 

BILLING CODE 4410-09-* 


Henry J. Petrillo, D.O.; Revocation of 
Registration 

On July 30,1986, the Deputy Assistant 
Administrator, Office of Diversion 
Control. Drug Enforcement 
Administration (DEA) directed an Order 
to Show Cause to Henry J. Petrillo, D.O. 
of 408 West Renfro Street. Plant City, 
Flordia 33566. The Order to Show Cause 
sought to revoke his DEA Certificate of 
Registration AP6131065 and to deny any 
pending applications for renewal of such 
registration. The proposed action was 
predicated on Dr. Petrillo’s lack of 


authorization to handle controlled 
substances in the State of Florida. 21 
U.S.C. 824(a)(3). 

The Order to Show Cause was sent to 
Dr. Petrillo by registered mail and was 
returned to DEA unclaimed. DEA 
Diversion Investigators made numerous 
attempts to contact Dr. Petrillo. The 
investigators determined that Dr. 
Petrillo’s whereabouts are unknown. It 
is quite evident that Mr. Petrillo is no 
longer practicing medicine at the 
address listed on his DEA Certificate of 
Registration. The Administrator 
concludes that considerable effort has 
been made to personally serve Dr. 
Petrillo with the Order to Show Cause 
without success. Consequently, the 
Admistrator now enters his final order 
in this matter. 

The Administrator finds that effective 
April 8,1986, the Florida Department of 
Professional Regulation, Board of 
Osteopathic Examiners, revoked Dr. 
Petrillo’s license to practice medicine in 
the State of Florida, thereby terminating 
his authority to prescribe, administer, 
dispense or otherwise handle controlled 
substances in the State of Florida. The 
Administrator finds that DEA does not 
have the statutory authority under the 
Controlled Substances Act to issue or 
maintain a registration if the applicant 
or registrant is without state authority to 
handle controlled substances. See, 21 
U.S.C. 823(f). The Administrator and his 
predecessors have consistently so held. 
See, Ramon Pla, M.D., Docket No. 86-54. 
51 FR 41168 (1986); George S. Health, 
M.D., Docket No. 86-24, 51 FR 26610 
(1986); Dale D, Shahan, D.D.S., Docket 
No. 85-57, 51 FR 23481 (1986); Agostino 
Carlucci, M.D., Docket No. 82-20, 49 FR 
33184 (1984). 

Having considered the facts and 
circumstances in this matter, the 
Administrator concludes that Dr. 
Petrillo’s DEA Certificate of Registration 
should be revoked due to his lack of 
authorization to handle controlled 
substances in the State of Florida. 
Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 21 CFR 
0.100(b), orders that DEA Certificate of 
Registration AP6131065, previously 
issued to Henry J. Petrillo, D.O., is 
hereby revoked and any pending 
applications for renewal of such 
registration are hereby denied. This 
order is effective March 8,1987. 

Dated: March 2.1987. 

John C. Lawn, 

Administrator. 

(FR Doc. 87-4737 Filed 3-5-87; 8:45 am) 

BILLING CODE 4410-09-M 


Justice Statistics Bureau 

Federal Justice Statistics Program; 
Solicitation for Continuation 

agency: Bureau of Justice Statistics, 
DOJ. 

action: Notice. 


Summary; The purpose of this notice is 
to announce a solicitation for the 
continuation of the Bureau of Justice 
Statistics’ (BJS) Federal Justice Statistics 
program. 

date: Proposals must be received on or 
before May 5.1987. 

addresses: Copies of this notice, 
supporting documentation, and past 
publications are available upon request 
at the following location: National 
Criminal Justice Reference Service 
(NCJRS), Box 6000, Rockville, MD 20850. 
FOR FURTHER INFORMATION CONTACT: 
Carol G. Kaplan, Chief, Federal 
Statistics and Information Policy, BJS. at 
633 Indiana Avenue NW., Washington, 
DC 20531; telephone 202/724-7759. 
SUPPLEMENTARY INFORMATION: 

I. Background and Introduction 

The Bureau of Justice Statistics 
Federal justice Statistics program was 
initiated in 1982 to provide a source of 
information describing the processing of 
Federal justice cases and the 
characteristics of Federal justice 
offenders. The project represented the 
first attempt to collect data from all 
components of the justice system and to 
trace the progress of cases from 
investigation, through prosecution, 
adjudication and corrections. The 
program constitutes the only BJS effort 
concerned solely with Federal 
transactions and responds directly to 
the legislative mandate that BJS "collect, 
analyze and disseminate comprehensive 
Federal justice transaction statistics 
(including statistics on issues of Federal 
justice interest such as public fraud and 
high technology crime). . as set out 
in 42 U.S.C. 3732(c)(15). 

The initial phase of the program was 
devoted to the analysis of the Federal 
justice system and the development of 
liaisons with Federal agencies collecting 
justice data. At the culmination of this 
phase, a BJS report. Federal Justice 
Statistics was issued (BJS Bulletin, 

March 1982 NCJ-80814) which included 
a flow chart describing overall Federal 
criminal justice processing. This report 
was coordinated with each of the 
relevant justice agencies and still serves 
as the general framework for the 
program. 

Preliminary data collection was 
started in late 1982 and efforts were 
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then initiated to interface data 
describing the same offense contained in 
the data sets obtained from different 
agencies. In keeping with the long-term 
program design, no original data 
collection was undertaken, and only 
data collected by operational agencies 
was utilized. 

The development of a program to link 
the different data bases made possible, 
for the first time, both the analysis of 
case progress through the entire justice 
system and the review of particular 
issues which involve data contained in 
two or more different data bases. On the 
basis of these analyses, three reports 
have been issued to date: Federal Drug 
Law Violators (BJS Bulletin, February 
1984, NCJ-92692), Bank Robbery (BJS 
Bulletin. August 1984, NCJ-94463) and 
Pretrial Release and Misconduct (BJS 
Special Report, January 1985. NCJ- 
96132). 

Over the past three years, refinements 
have been made to the initially 
developed computer programs for data 
interface and analysis. Additional data 
sources have also been identified and 
obtained. At the present time, data tapes 
are regularly obtained from the 
Executive Office for U.S. Attorneys, the 
Administrative Office of the U.S. Courts, 
Pretrial Services Administration, and 
Bureau of Prisons. Additional data has 
also been obtained from DEA, the FBI, 
and the Secret Service. 

Under the current phase of the 
program, reports will be prepared on 
white collar crime and Federal 
sentencing and time served. An initial 
report on the Federal civil justice 
process is also being prepared. A BJS 
Compendium of Federal Statistics is 
also being developed. 

II. Scope of Proposed Effort 

The proposed project is designed as a 
12-18-month effort with options for 2 
additional continuation years 
conditional upon availability of funds 
and the quality of the product and 
performance. Costs are budgeted at not 
to exceed $500,000.00 per year. Under 
the proposed initial award, the recipient 
of funds will: 

(1) Continue regular collection, 
storage, interface, and analysis of data 
from presently identified agencies: 

(2) Identify, evaluate and negotiate for 
access to additional data bases, where 
considered appropriate and jointly 
agreed to by BJS: 

(3) Prepare 2-3 BJS reports (12-30 
pages double spaced) analyzing data 


contained in either the integrated file or 
one or more of the individual files on 
subjects to be jointly determined with 
BJS; 

(4) Update, revise and/or redraft the 
BJS Compendium of Federal Statistics 
for publication during project period; 
and 

(5) Provide rapid response to BJS 
inquiries simple analysis of data in the 
Federal statistics data base. 

Products will be produced under a 
time schedule to be negotiated jointly 
with BJS. It is anticipated, however, that 
completion of products will be generally 
spaced throughout the project period. 

Although primary emphasis of the 
project will continue to be focussed on 
the criminal process, some efforts 
relating to civil justice issues should 
also be considered in determining 
project activities. 

III. Eligible Applicants 

Both profit making and nonprofit 
making organizations may apply for 
funds. Consistent with OJP fiscal 
requirements, no fees may be charged 
by profit making organizations. 

IV. Evaluation Criteria 

Applications should specifically 
describe proposed activities for the 
initial 12 to 18 month effort and more 
generally discuss longer than 3-year 
objectives. Budget breakdowns for the 
initial period should also be included. 
Applications will be evaluated on the 
extent to which proposals respond to 
current criminal justice needs, meet 
goals of the Federal justice statistics 
program, and appear to be fiscally 
feasible and efficient. In particular, 
applicants will be evaluated on the 
basis of: 

(1) Knowlege of, and experience in, 
working with different components in 
the criminal and civil justice systems 
(with particular emphasis of knowledge 
of current research, operational and 
legislators issues and experience in 
dealing with criminal justice 
administrative and data maintenance 
personnel); 

(2) Statistical expertise (with 
particular emphasis on straight forward 
manipulation of criminal justice data 
bases); 

(3) Experience in the analysis of 
criminal justice issues on the basis of 
statistical data; 

(4) Demonstrated ability to prepare 
high quality documents (and 
accompanying graphics) suitable for 


publication to a wide audience; I | 

(5) Availability of qualified I 

professional and support staff and of 
suitable equipment for data processing; 

(6) Demonstrated Fiscal, management, 
and organizational capability suitable 
for providing sound program direction to 
this multi-faceted effort; 

(7) Reasonableness of estimated costs 

for total project and individual cost 
categories. j 

Applications will be competitively 
reviewed by a BJS selected panel which 
will make recommendations to the 
Director, BJS. Final authority to enter 
into a cooperative agreement is reserved 
to the Director, BJS, who may, in his 
discretion, determine that none of the 
applications submitted shall be funded. 

V. Application Procedure 

Seven copies of a full proposal should 
be sent to: Director, BJS, US Department 
of Justice, 633 Indiana Avenue. NW., 
Washington, DC 20531. Attention: Carol 
G. Kaplan. i 

Proposals should include: 

(1) A discussion of proposed activity 
for the initial funding period including 
suggested topics for special reports and 
data sources relevant to such analysis; 

(2) A discussion of longer term goals 
for enhancement of the Federal statistics 
program, including some discussion of 
issues, data bases and project products 
to be considered over the following 2 
year period; 

(3) A detailed description of 

individual staff qualifications and 
experience and the structure and 
experience of the applicant I 

organization; 

(4) A complete and detailed budget 

break-down and accompanying I 

narrative. | 

VI. Further Information 

Questions about history or current I 

operations of the project or this notice j 

should be addressed to Carol G. Kaplan, 

Chief, Federal Statistical and 
Information Programs, Bureau of Justice . 

Statistics, 6533 Indiana Avenue NW., 
Washington, DC 20531 (202/724-7759). j 

As noted earlier, requests for 
publications or copies of this solicitation 
should be addressed to the NCJRS (see 
ADDRESSES). 

Steven R. Schlesinger, 

Director, Bureau of Justice Statistics. ' 

|FR Doc. 87-4718 Filed 3-5-87; 8:45 am| 

BILLING CODE 4410-18-M 
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DEPARTMENT OF LABOR 

Employment Standards 

Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of Ihe Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3,1931, as 
amended (46 Stat. 1494, as amended. 40 
U.S.C. 276a) and of other Fe3eral 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davi 9 -Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 


earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts," shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 

Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, N.W., Room S-3504, 
Washington. DC 20210. 

New General Wage Determination 
Decisions 

The numbers of the decisions being 
added to the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts" are listed by 
Volume. State, and page number(s). 

Volume I 
Alabama: 

AL87-28....... • pp.68a-68b 

AL87-29.. pp.68o6fld 


Modifications to General Wage 
Determination Decisions 

The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts" being modified 
are listed by Volume, State, and page 
number(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 

Volume 1 
Alabama: 

AL87-23 (January 2, 1907).... pp.51-53 

AL87-24 (January 2,1987).... pp.55-57 


AL87-25 (January 2.1987).... pp60-61 
AL07-28 (January 2,1987).... pp.64-65 

Listing by location (index)- pp.xxi-xxii 

Listing by decision (index)...... pp.xlix-1 


Volume II 


Iowa: 

1A87-5 (January 2. 1987J. 

Michigan: 

M187-7 (January 2, 1987).. 

Nebraska: 

NE87-1 (January 2,1907). 

Ohio: 

OH87-2 (January 2. 1987). 


OH87-29 (January 2. 1987)... 


p.42 

p.476, pp.486- 
494a 

pp.666-667 

pp.734-736, 

p.738. 

pp.740-741, 

p.746 

pp.818-832. 

pp.838,850 


Volume III 


Arizona: 

AZ87-2 (January 2, 1987). p.19 

Colorado: 

C087-1 (January 2, 1987)_ p.102 

C087-2 (January 2. 1987). p.112 

C087-4 (January 2.1987). p.H8 

Hawaii: 

H187-1 (January 2.1987)..,.... p.130 
Utah: 

UT87-3 (January 2, 1987)...... p.319 


General Wage Determination 
Publication 

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts". This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the Country. Subscriptions may be 
purchased from: Superintendent of 
Documents. U.S. Government Printing 
Office. Washington, DC 20402 (202) 783- 
3238. 

When ordering 9ubscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes all current 
general wage determinations for the 
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States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed at Washington, DC. this 27th day of 
February 1987. 

Nancy M. Flynn, 

Acting Assistant Administrator. 

[FR Doc. 87-4501 Filed 3-5-87; 8:45 am) 

BILLING CODE 4510-27-M 


Mine Safety and Health Administration 

l Docket No. M-86-253-C] 

Action Energies, Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Action Energies, Inc., P.O. Box 2994, 
Pikeville, Kentucky 41501 has filed a 
petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Stillhouse Mine (I.D. No. 15-15375) 
located in Pike County. Kentucky. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner’s 
statements follows; 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine’s electric face 
equipment. 

2. The mine is in the No. 2 Elkhorn 
Seam ranging from 38 to 43 inches in 
height, with ascending and descending 
elevations. The height of the seam 
varies due to roof irregularities and 
rolls. 

3. Petitioner states that the use of 
canopies on the mine’s electric face 
equipment would result in a diminution 
of safety to the miners affected because 
the canopies would impair the 
operator’s visibility, could tear down 
roof support, could disturb overhead 
electrical cables causing electrical 
shocks, and would limit the equipment 
operator’s mobility. 

4. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 
6, 1987. Copies of the petition are 
available for inspection at that address. 


Dated: February 25,1987. 

Patricia W. Silvey, 

Associate Assistant Secretary for Mine 
Safety and Health. 

[FR Doc. 87-4775 Filed 3-5-87; 8:45 am] 
BILUNG CODE 4510-43-41 


[Docket No. M-87-7-C) 

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company, P.O. 

Box 537, Moundsville, West Virginia 
26041 has filed a petition to modify the 
application of 30 CFR 75.503 
(permissible electric face equipment; 
maintenance) to its Oak Park Mine (l.D. 
No. 33-01158), and its Franklin Mine 
(I.D. No. 33-00963), both located in 
Harrison County, Ohio. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follow: 

1. The petition concerns the use of a 
locked padlock to secure battery plugs 
to machine-mounted battery receptacles 
on permissible, mobile battery-powered 
machines. 

2. As an alternate method, petitioner 
proposes to use a metal locking device 
in lieu of padlocks. The metal device 
will be designed, installed and used to 
prevent the threaded rings that secure 
the battery plugs to the battery 
receptacles from unintentionally 
loosening and will be attached to 
prevent accidental loss. In addition, the 
fabricated metal brackets will be 
securely attached to the battery 
receptacles to prevent accidental loss of 
the brackets. 

3. Petitioner states that the metal 
locking devices will be easier to 
maintain than padlocks because there 
are no keys to be lost and dirt cannot 
get into the workings as with a padlock. 

4. Operators of permissible, mobile, 
battery-powered machines affected by 
this modification will be trained in the 
proper use of the locking device, the 
hazards of breaking battery-plug 
connections under load, and the hazards 
of breaking battery-plug connections in 
areas of the mine where electric 
equipment is required to be permissible. 

5. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 


comments must be postmarked or 
received in that office on or before April 
6,1987. Copies of the petition are 
available for inspection at that address. 

Dated: February 25.1987. 

Patricia W. Silvey, 

Associate Assistant Secretary for Mine 
Safety and Health. 

[FR Doc. 87-4778 Filed 3-5-87; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-86-21-M] 

FMC Wyoming Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

FMC Wyoming Corporation, P.O. Box 
872, Green River, Wyoming 82935 has 
filed a petition to modify the application 
of 30 CFR 57.21078 (permissible 
equipment) to its Green River Mine (I.D. 
No. 48-00152) located in Sweetwater 
County, Wyoming. The petition is filed 
under section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner’s 
statement follows: 

1. The petition concerns the 
requirement that only permissible 
equipment maintained in permissible 
condition be used beyond the last open 
crosscut or in places where dangerous 
quantities of flammable gases are 
present or may enter the air current. 

2. Petitioner was granted approval to 
operate specific 4160-volt mining 
equipment. This approval required the 
total power cable from the source to the 
machine to be no greater than 700 feet 
long. 

3. As an alternate method, petitioner 
seeks modification of the standard to 
permit the use of 7,000 feet (maximum) 
of aerial cable and 2,700 feet (maximum) 
of power feeder cable between the 13.8 
KV/4.16 KV transformer and the remote 
sled. Petitioner states that this change 
would not affect permissibility or safety 
in any manner, but only the method 
used in getting power to the machine. 

4. In further support of this request, 
petitioner states that the SC type 
overcurrent relays in the remote starter 
sled provide protection for the trailing 
cable. These settings do not exceed 800 
amps; they are as close as practical to 
the inrush current of the miner. To 
insure the distribution system will 
provide sufficient current to trip the SC 
relays in the event of a cable fault, 
calculations will be performed to insure 
the phase-to-phase short current 
available is greater than the maximum 
allowable instantaneous trip current of 
the remote starter sled (800 amps). The 
maximum cable lengths will not be 










exceeded and the CO—11 overcurrent 
relays in the 13.8 kv to 4,160 volt 
transformer will be set to protect the 
power cable from the transformer to the 
remote sled from overcurrents large 
enough to cause damage to the cable. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 

6,1987. Copies of the petition are 
available for inspection at that address. 

Dated: February 25,1987. 

Patricia W. Silvey, 

Assoc/ute Assistant Secretary for Mine 
Safety and Health. 

|FR Doc. 87-4777 Filed 3-5-87; 8:45 amj 

BILLING COD€ 4510-43-M 


I Docket No. M-86-254-C] 

Ronald Donton Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Ronald Donton Coal Company, RD #2 
Box 309. Pine Grove, Pennsylvania 17963 
has filed a petition to modify the 
application of 30 CFR 75.1400 (hoisting 
equipment; general} to its Ronald 
Donton Coal Company Mine (I.D. No. 
36-07722) located in Schuylkill County, 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that cages, platforms or 
other devices which are used to 
transport persons in shafts and slopes 
be equipped with safety catches or other 
approved devices that act quickly and 
effectively in an emergency. 

2. Petitioner states that no such safety 
catch or device is available for the 
steeply pitching and undulating slopes 
with numerous curves and knuckles 
present in the main haulage slopes of 
fhis anthracite mine. 

3. Petitioner further believes that if 
makeshift' safety devices were 

installed they would be activated on 
knuckles and curves when no 
emergency existed and cause a tumbling 
effect on the conveyance. 


4. As an alternate method, petitioner 
proposes to operate the man cage or 
steel gunboat with secondary safety 
connections securely fastened around 
the gunboat and to the hoisting rope, 
above the main connecting device. The 
hoisting ropes would have a factor of 
safety in excess of the design factor as 
determined by the formula specified in 
the American National Standard for 
Wire Rope for Mines. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations, and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before April 

6,1987. Copies of the petition are 
available for inspection at that address. 

Dated: February 25,1987. 

Patricia W. Silvey, 

Associate Assistant Secretary for Mine 
Safety and Health. 

[FR Doc. 87-4778 Filed 3-5-87; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-87-1-C] 

Southland Enterprises, Inc.; Petition 
for Modification of Application of 
Mandatory Safety Standard 

Southland Enterprises, Inc., P.O. Box 
950, Coebum, Virginia 24230 has filed a 
petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Mine No. 2 (I.D. No. 44-06240) located in 
Wise County, Virginia. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine’s electric face 
equipment. 

2. The mine ranges from 38 to 52 
inches in height. 

3. Petitoner states that the use of 
canopies on the mine’s electric face 
equipment would result in a diminution 
of safety to the miners affected because 
the canopies would limit the equipment 
operator’s visibility and could tear out 
roof bolts. 

4. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances. Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
recieved in that office on or before April 

6,1987. Copies of the petition are 
available for inspection at that address. 

Dated: February 25,1987. 

Patricia W. Silvey, 

Associate Assistant Secretary for Mine 
Safety and Health. 

[FR Doc. 87-4779 Filed 3-5-87; 8:45 am) 

BILLING CODE 4510-43-M 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

Agency Records Schedules; 
Availability 

agency: National Archives and Records 
Administration, Office of Records 
Administration. 

action: Notice of availability of 
proposed records schedules; request for 
comments. 


summary: The National Archives and 
Records Administration (NARA) 
publishes notice at least once monthly 
of certain Federal agency requests for 
records disposition authority (records 
schedules). Records schedules identify 
records of sufficient value to warrant 
preservation in the National Archives of 
the United States. Schedules also 
authorize agencies after a specified 
period to dispose of records lacking 
administrative, legal, research, or other 
value. Notice is published for records 
schedules that: (1) Propose the 
destruction of records not previously 
authorized for disposal, or (2) reduce the 
retention period for records already 
authorized for disposal. NARA invites 
public comments on such schedules, as 
required by 44 U.S.C. 3303a(a). 
date: Requests for copies must be 
received in writing on or before April 20. 
1987. Once the appraisal of the records 
is completed, NARA will send a copy of 
the schedule. The requester will be 
given 30 days to submit comments. 
address: Address requests for single 
copies of schedules identified in this 
notice to the Records Appraisal and 
Disposition Division (NIR), National 
Archives and Records Administration. 
Washington, DC 20408. Requesters must 
cite the control number assigned to each 
schedule when requesting a copy. The 
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control number appears in parentheses 
immediately after the name of the 
requesting agency. 

SUPPLEMENTARY INFORMATION: Each 
year U.S. Government agencies create 
billions of records on paper, film, 
magnetic tape, and other media. In order 
to control this accumulation, agency 
records managers prepare records 
schedules specifying when the agency 
no longer needs the records and what 
happens to the records after this period. 
Some schedules are comprehensive and 
cover all the records of an agency or one 
of its major subdivisions. These 
comprehensive schedules provide for 
the eventual transfer to the National 
Archives of historically valuable records 
and authorize the disposal of all other 
records. Most schedules, however, cover 
records of only one office or program or 
a few series of records, and many are 
updates of previously approved 
schedules. Such schedules also may 
include records that are designated for 
permanent retention. 

Destruction of records requires the 
approval of the Archivist of the United 
States. This approval is granted after a 
thorough study of the records that takes 
into account their administrative use by 
the agency of origin, the rights and 
interests of the Government and of 
private persons directly affected by the 
Government's activities, and historical 
or other value. 

Itiis public notice identifies the 
Federal agencies and their subdivisions 
requesting disposition authority, 
includes the control number assigned to 
each schedule, and briefly describes the 
records proposed for disposal. The 
records schedule contains additional 
information about the records and their 
disposition. Further information about 
the disposition process will be furnished 
to each requester. 

Schedules Pending Approval 

1 Department of the Air Force. 
Directorate of Administration (Nl-AFU- 
87-13). Complete Answer Sheets for 
Armed Forces Classification Test 
(AFCT). 

2. Department of the Air Force. 
Directorate of Administration (Nl-AFU- 
87-15). Index cards pertaining to dental 
patients. 

3. Department of the Air Force. 
Directorate of Administration (Nl-AFU- 
87-16). Workload reports pertaining to 
Air Force photographic facilities 
(schedule also makes minor changes in 
disposition instructions for still pictures 
previously approved for disposal). 

4 Department of the Air Force, 
Directorate of Administration (NCl- 


AFU-85-25). Base Level Personnel Data 
(Military and Civilian). 

5. Department of the Army, The 
Adjutant General's Office (NCl-AU-85- 
18, -20, and -26). Records relating to 
flood plain activities. (Flood plain 
information reports and similar finished 
reports and studies are permanent.) 

6. Department of the Navy (Nl-181- 
86-3). Records of the Naval Facilities 
Engineering Command (Southwest 
Division. San Diego) relating to field and 
construction surveys. 

7. Department of Commerce, Bureau of 
the Census, Demographic Surveys 
Division (Nl-29-86-3). Data files of the 
Current Population Survey (one copy of 
each survey is scheduled for archival 
retention). 

8. Department of Commerce, Bureau of 
the Census. Agricultural Division (Nl- 
29-86-4). Preliminary data for the 
Census of Agriculture Public Use File. 

9. Department of Commerce, Bureau of 
Industrial Economics (Nl-40-87-5). 
Forecast of Manufacturing Water Use. 
1975-78, 3 reels of magnetic tape plus 
documentation. 

10. Defense Investigative Service, 
Industrial Security (N1-446-87-1). 
Industrial and International Personnel 
Security Clearance Case Files. 

11. Department of Health and Human 
Services. Public Health Service. Food 
and Drug Administration. Dockets 
Management Branch (Nl-88-86-1). 
Revisions of retention standards for 
records maintained for review of Food 
and Drug Administration proceedings 
under the Administrative Procedures 
Act and other laws. 

12. Interstate Commerce Commission. 
Bureau of Accounts (Nl-134-87-1). 
Correspondence with railroads, 
pipelines, and water carriers concerning 
depreciation of property. 

13. Department of Justice. Community 
Relations Service (Nl-379-87-1). Non¬ 
significant headquarters case files and 
regional office case files and 
administrative records. 

14. Department of Justice. Federal 
Bureau of Investigation. Records 
Management Division (NCl-65-83-20). 
User-Fee System records covering non- 
Federal applicant services provided by 
the Identification Division. 

15. National Archives and Records 
Administration, Office of Records 
Administration (Nl-GRS-87-6). 

Addition to General Records Schedule 1 
covering on-site occupational injury and 
illness reports and logs. 

16. Panama Canal Commission, 
Administrative Services Division (NCl- 
185-82-3). Transit operation sheets, ship 
accident reports, and ship plans and 
drawings furnished by ship owners and 
agents. 


17. Veterans Administration, 
Department of Veterans Benefits (Nl- 
15-87-2). Loan Guaranty Property Status 
Control Card File, VA Form 26-6716. 
Cards used prior to the 1979 
implementation of automated system to 
control property status cases. 

Dated. February 27,1987. 

Frank G. Burke. 

Acting Archivist of the United States. 

FR Doc. 87-4698 Filed 3-5-87: 8:45 am) 

BILLING COOE 7S1S-01-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

(Notice 87-22] 

NASA Advisory Council, Space 
Systems and Technology Advisory 
Committee (SSTAC); Meeting 

agency: National Aeronautics and 
Space Administration. 

action: Notice of meeting. 


summary: In accordance with the 
Federal Advisory Committee Act, Pub. 

L. 92-483, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council. Space Systems 
and Technology Advisory Committee, 

Ad Hoc Review Team on Large Space 
Structures. 

DATE AND TIME: April 2,1987, 8:30 a.m. to 
4:30 p.m.; April 3.1987, 8:30 a.m. to 4 
p.m. 

ADDRESS: Room 114B. Building 264, Jet 
Propulsion Laboratory (JPL). 4800 Oak 
Grove Drive. Pasadena, CA 91109. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Charles Blankenship, Langley 
Research Center. National Aeronautics 
and Space Administration, Hampton, 

VA 23665. 804/865-2042. 

SUPPLEMENTARY INFORMATION: The 

NAC Space Systems and Technology 
Advisory Committee was established to 
provide overall guidance and direction 
to the space technology activities in the 
Office of Aeronautics and Space 
Technology (OAST). Special ad hoc 
subcommittees are formed to address 
specific topics. The Ad Hoc 
Subcommittee on Large Space 
Structures, chaired by Dr. John 
Hedgepeth, 19 comprised of six 
members. The meeting will be open to 
the public up to the seating capacity of 
the room (approximately 30 persons 
including the subcommittee members 
and other participants). 

Type of Meeting: Open. 













Agenda 


April 2,1987 

8:30 a.m.—Review of Current 
Committee Status. 

9:30 a.m.—Review of OAST Controls/ 
Structure Interaction Program. 

4:30 p.m.—Adjourn. 

April 3.1987 

8:30 a.m.—Overview of JPL Large 
Space Structures program 
(continued). 

4 p.m.—Adjourn. 

Dated: March 2. 1987. 

Richard L. Daniels, 

Advisory Committee Management Officer, 
Notional Aeronautics and Space 
Administration . 

[FR Doc. 87-4693 Filed 3-5-87: 8:45 am) 

BILLING CODE 7SI0-01 M 


I Notice 87-23) 

Intent To Grant an Option Agreement 
for an Exclusive Patent License; Alfeso 
International, Inc. 

agency: National Aeronautics and 
Space Administration. 
action: Notice of intent to grant and 
option agreement for an exclusive 
patent license. 


summary: NASA hereby gives notice of 
intent to grant an option agreement for a 
limited, exclusive, royalty-bearing, 
revocable license to Alieso 
International, Inc., of San Juan 
Capistrano, California, for the invention 
described in U.S. Patent Application No. 
913.44 6 for an "Infusion Extractor.” This 
application was filed on September 30, 
1936, by the Administrator of the 
National Aeronautics and Space 
Administration on behalf of the United 
States of America. The proposed option 
agreement will be for a limited period of 
time and will contain appropriate terms 
and conditions to be negotiated in 
accordance with the NASA Patent 
Licensing Regulations. 14 CFR Part 1245, 
Subpart 2. NASA will negotiate the finai 
terms and conditions and grant the 
option agreement unless, within 60 days 
of the date of this Notice, the Director of 
Patent Licensing receives written 
objections to the grant, together with 
supporting documentations. The 
Director of Patent Licensing will review 
all written responses to the Notice and 
then recommend to the Associate 
General Counsel (Intellectual Property) 
whether to grant the option agreement. 

date: Comments to this Notice must be 
received by May 5.1987 . 

address: National Aeronautics and 
Space Administration, Code CP, 
Washington, DC 20546. 


FOR FURTHER INFORMATION CONTACT: 

Mr. Dennis Marchant, (202) 453-2420. 

Dated: February 26.1987. 

John E. O’Brien, 

General Counsel. 

[FR Doc. 87-4694 Filed 3-5-87; 8:45 amj 
BILLING COOE 7510-01-M 


NUCLEAR REGULATORY 
COMMISSION 

Commonwealth Edison Co. (Byron, 
Unit 1); Order Imposing Civil Monetary 
Penalty 1 

[Docket No. 50-454, License No. NPF-37 EA 
86-481 

I 

Commonwealth Edison Company 
(licensee) is the holder of Operating 
License No. NPF-37 (license) issued by 
the Nuclear Regulatory Commission 
(Commisison/NRC) on October 31, 1984 . 
The license authorizes the licensee to 
operate the Byron Nuclear Power 
Station. Unit 1 in accordance with the 
conditions specified therein. 

II 

NRC safety inspections of the 
licensee’s activities were conducted 
August 12-October 18 and October 2-31, 
1985. During these inspections, the NRC 
staff determined that the licensee had 
not conducted its activities in full 
compliance with NRC requirements. A 
written Notice of Violation and 
Proposed Imposition of civil Penalties 
(Notice) was served upon the licensee 
by letter dated May 6,1986. The Notice 
stated the nature of the violations, the 
provisions of the NRC’s requirements 
that the licensee had violated, and the 
amount of the civil penalties proposed 
for the violations. The licensee was 
granted an extension and responded to 
the Notice by letter dated July 3,1986. 

Ill 

After consideration of the licensee's 
response, which included payment of 
l ifty Thousand Dollars ($50,000) for the 
violations in section II of the Notice, and 
the statements of fact, explanation, and 
argument for denial of the occurrence of 
Violation I, classification of the event as 
a Severity Level III violation, and 
mitigation of the proposed civil penalty 
contained therein, the Director. Office of 
Inspection and Enforcement, has 
determined as set forth in the appendix 
to this Order, that the violation occurred 
as stated and that the penalty proposed 
for Violation I designed in the Notice 
should be imposed. 


IV 

In view of the foregoing and pursuant 
to section 234 of the Atomic Energy Act 
of 1954, as amended (Act). 42 U.S.C. 
2282, and 10 CFR 2.205, It is hereby 
ordered that: 

The licensee pay a civil penalty in the 
amount of Fifty Thousand Dollars 
($50,000) within 30 days of the date of 
this Order, by check, draft, or money 
order, payable to the Treasurer of the 
United States and mailed to the 
Director. Office of Inspection and 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 

V 

The licensee may request a hearing 
within 30 days of the date of this Order. 
A request for a hearing shall be 
addressed to the Director, Office of 
Inspection and Enforcement, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. A copy of the 
hearing request also shall be sent to the 
Assistant General Counsel for 
Enforcement. Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 2055 and 
to the Regional Administrator. Region 
III. 799 Roosevelt Road, Glen Ellyn, 
Illinois 60137. 

If a hearing is requested, the 
Commission will issue an order 
designating the time and place of the 
hearing. If the licensee fails to request a 
hearing within 30 days of the date of this 
Order, the provisions of this Order shall 
be effective without further proceedings. 
Inpayment has not been made by that 
time, the matter may be referred to the 
Attorney General for collection. 

In the event the licensee requests a 
hearing as provided above, the issues to 
be considered at such hearing shall be: 

(a) Whether the licesnee was in 
violation of the Commission’s 
requirements as set forth in Section I of 
the Notice of Violation and Proposed 
Imposition of Civil Penalties referenced 
in Section II above and 

(b) Whether . on the basis of such 
violation, this Order should be 
sustained. 

Dated at Bethcsda. Maryland, this 26th day 
of February 1987. 

For the Nuclear Regulatory Commission. 

James M. Taylor, 

Director, Office of Inspection and 
Enforcement 

Appendix—Evaluation and Conclusion 

In a letter dated July 3.1986, the licensee 
responded to the Notice of Violation and 
Proposed Imposition of Civil Penalties 
(Notice) dated May 6.1986. In its response 
the licensee (1) admitted the violations 
documented in Section II and (2) paid the 
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Fifty Thousand Dollar ($50,000) civil penalty 
for these violations. However, with respect to 
the violation in Section I of the Notice, the 
licensee (1) denied that a violation occurred. 
(2) disagreed with the Severity Level III 
classification of the violation, and (3) 
requested mitigation of the civil penalty if the 
violation is upheld. Provided below are (1) a 
restatement of the contested violation. (2) a 
summary of the licensee's response regarding 
the violation. (3) the NRCs evaluation of the 
licensee s response to the violation, (4) a 
summary of the licensee s arguments in 
support of mitigation of the proposed civil 
penalty. (5) the NRC’s evaluation of the 
licensee's arguments in support or mitigation 
of the proposed civil penalty, and (6) the 
NRC’s conclusion. 

Restatement of Violation 

Technical Specification (TS) 3.5.2 requires 
that two independent emergency core cooling 
system (F.CCSj subsystems shall be operable 
with each subsystem comprised in part of one 
residual heal removal (RHR) pump and an 
operable flow path when in Modes 1, 2. or 3. 

Technical Specification 3.0.3, which applies 
when TS 3.5.2 is not met and if two RHR 
pumps are inoperable, requires that within 1 
hour, the licensee shall initiate action to 
place the unit in a mode in which the 
specification does not apply by placing it. as 
applicable, in at least hot standby within the 
next 6 hours, at least hot shutdown within the 
following 6 hours, and at least cold shutdown 
within the subsequent 24 hours. 

The definition of operability for the 
injection path for the ECCS is discussed in 
the Byron Unit 1 FSAR. Section 6.3 where it 
states that each RHR subsystem injects into 
all four cold legs of the reactor coolant 
system. 

Contrary to the above, on March 0.1985 for 
approximately 13 hours. March 7.1985 for 
approximately 13 hours, April 20.1985 for 
approximately 31 hours. April 23.1985 for 
approximately six hours. May 20.1965 for 
approximately 30 hours. May 21.1985 for 
approximately five hours and on fuly 24. 1985 
for three separate periods of approximately 
three hours, two hours and seven hours, 
while In Mode 1. both RHR subsystems of the 
F.CCS were rendered inoperable during 
surveillance testing in that neither RHR pump 
was capable of injecting, as stated in the 
FSAR, into all four reactor coolant system 
cold legs due to the fact that and valves 
IR118718A and ISI8809A for RHR Pump A and 
valves IR110716B and 1S16809B for RHR Pump 
B were closed while system performance was 
being measured. 

This is a Severity Level III violation 
(Supplement 1). Civil Penalty—$50,000. 

Summary of Licensee Response 

In its July 3.1986 response to the Notice, 
the licensee contends that the circumstances 
surrounding the violation neither constitute a 
Severity Level III violation nor warrant a 
$50,000 civil penalty. The license states that 
during the event an emergency core cooling 
system (ECCS) subsystem was capable of 
performing its intended temperature control 
function while a portion of the RHR injection 
flow path was isolated, and therefore, the 
event did not involve a situation in which a 


system designed to prevent or mitigate a 
serious safety event was not able to perform 
its intended function under certain 
conditions. The licensee further states that 
the event did not constitute a significant 
violation of a technical specification limiting 
condition for operation (LCO) in that the RHR 
system valve alignment during the event did 
not result in two inoperable subsystems of 
the ECCS and that an ECCS subsystem could 
still perform its intended function. Therefore, 
the licensee believes that there was no 
violation of a technical specification LCO 
action statement during the event. 

The licensee's denial of a violation of 
technical specification requirements is based 
primarily on its disagreement with the NRC 
as to the definition of operability for the 
injection flow path for the ECCS. The 
licensee states that the specified function of 
the ECCS as documented in the FSAR shows 
that an ECCS subsystem is operable if it is 
capable of limiting peak cladding 
temperature to within specified limits 
following a loss-of-nooling-accldent (LOCA). 

The licensee claims the operability of the 
ECCS subsystem flow path was 
demonstrated through an analysis conducted 
by Westinghouse. The licensee states that the 
analysis showed adequate flow would have 
been available during a design-basis LOCA 
such that the increase in peak cladding 
temperature was estimated to be less than 
10 # F and would remain well below the limit 
established in 10 CFR 50.46. 

The licensee disagrees with the NRC s 
interpretation that each RHR subsystem must 
inject into ell four reactor coolant system 
(RCSJ cold legs for the ECCS injection path to 
be considered operable. In addition, the 
licensee argues that Section 6.3 of the FSAR 
speaks only of Injection "into” the RCS or 
delivering flow “to” the cold legs and that 
FSAR Figure 6.3-2 only depicts the maximum 
safeguards flow path available (not the 
minimum flow path necessary for 
operability). 

The licensee also contends that the times 
stated in the Notice indicating when both 
RHR subsystems were inoperable are not 
accurate and were revised in a letter from the 
NRC to the licensee on November 22,1985 
The licensee provided a summary of the 
approximate times that valves were closed; 
these times ranged from 0.9 to 13.1 hours. 

NRC Evaluation 

While the NRC staff neither agrees with 
nor disputes the Westinghouse analysis, it is 
significant to note that the analysis was not 
presented to the licensee until after the 
violation was identified. The LOCA analysts 
assuming minimum safeguards available, at 
the time the violation was identified, modeled 
the RHR flow from one RHR pump to all four 
cold legs. 

As described in the Licensee Event Report 
(LER 85-081-01) submitted to the NRC on 
September 23,1985. the assumed flow path 
for the LOCA analysis was inconsistent with 
the actual RHR system alignment during 
surveillance testing; only one RHR pump was 
available for injection into two RCS cold legs. 
The effect of this flow path change was 
described in the licenses’s July 3,1986 
response to the Notice—"With this 


configuration [actual RHR system alignment 
during testing), the RHR pump can deliver 190 
lbs/sec. during the core roflood phase rather 
than the 390 Ibs/sec. flow currently 
modeled." This is a reduction of 
approximately 50 percent in RHR flow rate 
and is considered by the NRC to be 
significant. It was not appropriate for the 
licensee to shut valves preventing R1IR flow 
to two of four RCS cold legs. Although it was 
fortuitous that later analysis by the licensee 
appears to show the licensee’s action to have 
a lower safety significance, it was not 
appropriate to contradict the design-basis 
accident analysis assumptions without a | 

proper evaluation of the consequences. The 
NRC position continues to be that the 
licensee took actions which placed the RHR 
system in a configuration inconsistent with 
the assumptions of the LOCA analysis. The 
NRC believes that with the RHR subsystem 
in a configuration inconsistent with the 
LOCA analysis and not knowing whether or 
not the acceptance criteria in 10 CFR 50.46 
would be satisfied, the licensee should have 
declared the subsystem inoperable. An 
analysis showing system or subsystem 
operability after the fact is not considered by 
the NRC staff to justify the licensee’s actions 
at the time the RHR injection valves were 
closed. 

The event was significant because, with 
the RHR system only able to inject into two 
cold legs, the plant's known ability to 
adequately respond to a large break LOCA 
was significantly degraded. The NRC staff 
disagrees with the licensee in that the event 
did involve a situation in which a system 
designed to prevent or mitigate a serious 
safety question was not able (or was not 
known to be able) to perform its intended 
function under certain conditions and did 
constitute a significant violation of technical 
specification requirements which were 
established to ensure the ECCS components 
were maintained in an operable condition. 

Since the licensee did not know whether 
system requirements could be met. the 
licensee should have declared the system 
inoperable. Therefore, the event is properly 
classified as a Severity Level 111 violation. If 
the licensee's analysis had shown that 10 
CFR 50.46 requirements were not met during 
the event, the NRC staff would h»ive 
considered the event a Severity Level 11 
violation. 

The licensee contends that Section 6.3 of 
the FSAR does not state nor depict RHR 
subsystem flow being injected into all four 
RCS cold legs. While the NRC staff could 
dispute the licensee's interpretation of the 
statements and figure of the FSAR. the event 
in which a portion of the RHR flow path was 
isolated contradicted the large break LOCA 
analysis in existence at that time. This 
contradiction was described in a September 
23.1905 LER and in the licensee’s July 3,1986 
response to the Notice. It was for this 
contradiction of the LOCA analysis that the 
NRC staff believes that the RHR subsystems 
should have been declared inoperable and for 
which the violation of technical specification 
requirements was intended. 

The licensee also contends that the times 
stated in the Notice during which the 








violation occurred were inaccurate. The NRC 
staff agrees with the licensee and had 
previously revised these times in Inspection 
Report 50^454/85058. However, the revision 
of the times for which valves were closed 
does not affect the violation as written in that 
Technical Specification 3.0.3 required certain 
actions within 1 hour, within the next 6 hours, 
and within the following 6 hours. A violation 
of Technical Specifications 3.5.2 and 3.0.3 
occurred for those times longer than 1.0 hour 
that the valves were closed and the licensee 
did not initiate the required actions. 

Summary of Licensee Arguments for 
Mitigation 

Even if the NRC believes the event is 
properly classified, the licensee believes 
there is an adequate basis for full mitigation 
of the proposed civil penalty. 

The licensee believes that full credit should 
be given for promptly identifying the event at 
the first available opportunity and reporting 
the event to the NRC. The licensee states that 
through its industry monitoring program it 
identified a potential concern regarding an 
incident at the Callaway Station and pursued 
further investigation which led to the 
issuance of an LER. This UvR resulted in the 
NRC review of this event and subsequent 
issuance of a violation in this area. 

The licensee beliei s that it was unusually 
prompt and responsive in its corrective 
actions. Procedures and surveillances were 
reviewed and revised to prevent closing of 
the valves. Statements were added to 
procedures to address when the valves may 
be closed and the operating modes that 
apply. Main control board switches were 
tagged to advise reactor operators that 
certain valves were to remain open during 
Modes 1, 2, 3. and 4. In addition, operational 
guidance documents were issued to operating 
personnel to indicate the modes in which the 
valves were required to be open. Also, an 
independent review of RCS and ECCS 
technical specification surveillances was 
conducted by the Westinghouse Site 
Engineering Team. For these reasons, the 
licensee contends that the civil penalty 
should be reduced by 50 percent. 

Regarding past performance, the licensee 
views its prior performance in this area to be 
good and does not agree that the events 
leading to the June 5.1985 Severity Level IV 
Notice of Violation were relevant. The 
corrective actions to that event, including 
review and revision of all operating 
procedures involving ECCS systems which 
could affect technical specification LCO’s 
were taken to ensure that operators would 
follow procedures. In the current event, 
procedures were followed; therefore, the past 
corrective actions were not relevant to this 
event for which following instructions led to 
an improper valve alignment. In addition, 
licensee personnel understood the particular 
RHR system valve alignment to be 
acceptable, consistent with other utilities, 
and as a recommended method by 
Westinghouse for performing some RHR 
system surveillances. The licensee contends 
that a contribi/ing factor to its belief that the 
surveillance was acceptable was that 
previous NRC review and witnessing of the 
surveillance had verified that the LCO was 
being met. 


The licensee also believes that the factors 
of prior notice and multiple occurrence 
should not be considered for escalation of the 
civil penalty. 

NRC Evaluation 

The NRC staff considered the licensee’s 
prompt identification and reporting of the 
violation at the first available opportunity 
and its prompt and extensive corrective 
actions. However, the NRC staff disagrees 
with the licensee's assertion that the 
corrective actions for the previous Severity 
Level IV violation, described in the June 5, 
1985 letter and involving the safety injection 
pumps, would not have been expected to 
identify the concern with the RHR system 
valve alignment. The NRC staff recognizes 
that the cause of the safety injection pump 
violation was the failure of personnel to 
follow procedures; however, the corrective 
actions for that violation included a review of 
ECCS operating procedures that could impact 
technical specification requirements. This 
review was done by licensed personnel at the 
senior reactor operator level. The NRC staff 
expects personnel at that level to be 
knowledgeable of, among other things, a 
system's design bases, the significant 
assumptions of applicable design-bases 
accident analyses, and the appropriate 
system alignment for normal and test 
conditions. Therefore, the NRC staff expects 
that the previous ECCS procedure review 
would have identified the inconsistency 
between the surveillance procedures and the 
design-bases accident analyses for the RHR 
system. While the licensee's personnel felt 
that the RHR system alignment was 
consistent with that of other utilities and 
Westinghouse system descriptions, this does 
not excuse plant personnel from their lack of 
understanding of the basis on which the RHR 
system was designed and analyzed. Although 
the licensee points out previous NRC reviews 
of the surveillance procedure found it 
satisfactory and feels that this contributed to 
the belief that the surveillance was 
acceptable, this does not imply that the NRC 
has performed a complete review of the 
procedure and that subsequent NRC or 
licensee reviews will not identify additional 
deficiencies and if the deficiencies are 
deemed to be significant, enforcement action 
could be taken. 

The NRC staff still believes that the civil 
penalty escalation factors for prior notice and 
multiple occurrences are not appropriate in 
this case; therefore these are not discussed. 

In summary, although the NRC staff still 
considers it appropriate to give credit for the 
licensee’s prompt identification and reporting 
of the violation and its prompt and extensive 
corrective actions, the NRC staff believes, on 
balance, this is offset by the licensee's failure 
to correct the RHR surveillance procedure 
based on the corrective actions taken for a 
previous violation. 

Conclusion 

The NRC staff concludes that the violation 
of technical specification LCO 3.5.2 and 3.0.3 
did occur in that at the time the violation 
occurred, as revised, the RHR injection paths, 
as described in the FSAR and large-break 
LOCA analyses, were rendered inoperable 


during surveillance testing. It was during this 
surveillance testing that certain valves were 
closed which contradicted the assumed flow 
paths for a design-basis accident. Operability 
proven after the fact cannot be used to justify 
the actions taken at the time the valves were 
closed. The NRC staff considers this violation 
cause for significant concern and 
appropriately classified as a Severity Level 
Ill violation. 

The mitigation and escalation factors in the 
Enforcement Policy were carefully 
considered. The NRC staff determined that 
although there were grounds for mitigation of 
the civil penalty for prompt identification and 
reporting of the violation and for the 
licensee's prompt and extensive corrective 
actions, there were also grounds for 
escalation of the civil penalty for prior poor 
performance in that the licensee failed to 
properly implement previous corrective 
actions for a similar problem which was cited 
as a Severity Level IV violation. Therefore, 
overall the NRC staff considers it appropriate 
to impose the base civil penalty. Accordingly, 
the civil penalty in the amount of Fifty 
Thousand Dollars ($50,000) should be 
imposed. 

[FR Doc. 87—4749 Filed 3-5-87; 8:45 am] 

BILLING CODE 7590-1-11 


[Byproduct Material License No. 37-13604- 
02; Docket No. 30-19378-ML; ASLBP No. 
87-548-01-SC) 

Michael F. Dimun, M.D.; Designation of 
Presiding Officer 

Pursuant to delegation by the 
Commission dated December 29,1972, 
published in the Federal Register, 37 FR 
28710 (1972) and §§ 2.105, 2.700, 2.702, 
2.714. 2.714a, 2.717 and 2.721 of the 
Commission’s Regulations, all as 
amended, a presiding officer is 
designated in the following proceeding: 

Michael F. Dimun , M.D.—Byproduct 

Material License No. 37-13604-02 

The presiding officer is being 
designated pursuant to a request for a 
hearing regarding an Order to Show 
Cause dated September 21,1988 by the 
Director, License Fee Management Staff, 
Office of Administration, which ordered 
Dr. Michael F. Dimun to show cause 
why the Byproduct Materia! License 
held by Dr. Dimun should not be 
revoked permanently. 

The presiding officer in this 
proceeding is Administrative Judge 
Charles Bechhoefer. 

All correspondence, documents and 
other materials shall be filed with Judge 
Bechhoefer in accordance with 10 CFR 
2.701. His address is: Administrative 
Judge Charles Bechhoefer, Atomic 
Safety and Licensing Board Panel, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. 
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Issued at Bethesda. Maryland, this 2nd day 
of March 1907. 

B. Paul Cotter, Jr., 

Chief Administrative fudge, Atomic Safety 
and Licensing Board Panel. 

[FR Doc. 07-4758 Filed 3-5-87; 8:45 am] 

BILLING CODE 759O-01-M 


(Docket No. 50-320] 

Advisory Panel for the 
Decontamination of Three Mile Island, 
Unit 2 GPU Nuclear Corp.; Meeting 

Notice is hereby given pursuant to the 
Federal Advisory Committee Act that 
the Advisory Panel for the 
Decontamination of Three Mile Island 
Unit 2 (TMI-2) will be meeting on March 
25.1987, from 6:00 pm to 10:00 pm at the 
Holiday Inn, 23 S. Second Street, 
Harrisburg, Pennsylvania. The meeting 
will be open to the public. 

The Panel will conduct a working 
session to review the recently issued 
supplement to the Programmatic 
Environmental Impact Statement 
(NURGE-0683, Supplement 2) dealing 
with the licensee’s plans for the 
dosposal of the accident-generated 
water. Members of the public will be 
given the opportunity to address the 
Panel. 

Further information on the meeting 
may be obtained from Dr. Michael T. 
Masnik, Three Mile Island Cleanup 
Project Directorate, U.S. Nuclear 
Regulatory Commission, Washington, 
DC, 20555, telephone 301/492-7743. 

Dated March 3.1987. 

For the Nuclear Regulatory Commission. 
John C. Hoyle. 

Advisory Committee Management Officer. 

[FR Doc. 87-4757 Filed 3-5-87; 8:45 am] 

BILLING CODE 73S0-01-SI 


[Dockets Nos. 50-269, 50-270 and 50-287] 

Duke Power Co.; Consideration of 
Issuance of Amendments to Facility 
Operating Licenses and Proposed No 
Significant Hazards Consideration 
Determination 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating Licenses Nos. DPR- 
38, DPR-47 and DPR-55, issued to Duke 
Power Company (the licensee), for 
operation of the Oconee Nuclear 
Station, Units Nos. 1, 2 and 3. located in 
Oconee County, South Carolina. 

The amendments would revise the 
Station’s common Technical 
Specifications (TSs) to: (1) Support the 
operation of Oconee Unit 3 at full rated 
power during the upcoming Cycle 10, 


and (2) raise the minimum boron 
concentration in the borated water 
storage tank (BWST) from 1835 parts per 
million (ppm) to 2010 ppm to ensure that 
the core shutdown margin is one percent 
delta k over k, 1% Ak/k, at 70°F without 
any control rods in the core. 

The Cycle 10 reload amendment was 
initially noticed on January 28.1987 (52 
FR 2880). However, because the licensee 
revised the reload report by letter dated 
January 29,1987, and changed the boron 
concentration by letter dated February 
11,1987, the request is being renoticed. 

The licensee revised the reload report 
because Oconee Unit 3 was shut down 
on December 17,1986—earlier than 
scheduled because of possible wear 
indications in the 3B2 reactor coolant 
pump. The Oconee Unit 3 Cycle 10 core 
was then redesigned based on the 
shortened Cycle 9 length of 349 effective 
full power days (EFPDs). Results of this 
redesign indicated that to ensure the 
core will be shut down in conformance 
with applicable criteria, the beginning- 
of-cycle (BOC), all rods out, 70°F and 
one percent delta k over k shutdown, the 
boron concentration should be 
increased from the present 1835 ppm to 
2010 ppm. The minimum boron 
concentration would be increased for 
Oconee Unit 3 only. In a letter dated 
February 11,1987, as supplemented on 
February 27,1987. the licensee proposed 
revisions to the TSs to raise the 
minimum boron concentration in the 
BWST. 

In its February 11,1987 letter, the 
licensee requested that noticing of these 
amendments be treated as an 
emergency notice because insufficient 
time exists for the Commission’s usual 
30-day notice without extending the 
current outage. Because of the early 
shutdown of Oconee Unit 3, the licensee 
determined that emergency 
circumstances exist for approval of 
these proposed revisions to support 
startup of Oconee Unit 3, Cycle 10, on 
March 17,1987. 

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

The Commission has made a proposed 
determination that the amendment 
requests involve no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 


any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The Commission has provided 
guidance for the application of these 
criteria by providing examples of 
amendments that are considered not 
likely to involve significant hazards 
considerations (51 FR 7751). 

Example (iii) of the types of 
amendments not likely to involve 
significant hazards considerations is an 
amendment to reflect a core reload 
where: 

(1) No fuel assemblies significantly 
different from those found previously 
acceptable to the Commission for a 
previous core at the facility in question 
are involved; 

(2) No significant changes are made to 
the acceptance criteria for the TSs; 

(3) The analytical methods used to 
demonstrate conformance with the TSs 
and regulations are not significantly 
changed; and 

(4) The Commission has previously 
found such methods acceptable. 

This particular reload involves the 
reinsertion of 117 fuel assemblies of a 
type previously approved and used and 
the insertion of 60 fuel assemblies of the 
Mark BZ type. The Mark BZ fuel 
assemblies are the same as previously 
approved and used assemblies in terms 
of fuel rods, end grid, end fittings, and 
guide tubes and differ only slightly from 
previously approved assemblies in the 
use of Zircaloy spacer grids rather than 
Inconel Intermediate Spacer grids. Thus, 
this core reload involves the use of fuel 
assemblies that are not significantly 
different from those found previously 
acceptable to the Commission for a 
previous core at this facility. The 
request for amendment changes the TSs 
to reflect new operating limits based on 
the fuel and control rods to be inserted 
into the core. These parameters are 
based on the new physics of the core 
and fall within the acceptance criteria. 

In the analyses suporting this reload, 
there have been no significant changes 
in the acceptance criteria for the TSs. 
the analytical methods used to 
demonstrate conformance with the TSs 
and the regulations were not 
significantly changed, and those 
analytical methods have been 
previously found acceptable. Thus, this 
reload and the proposed license 
amendments reflecting it appear to be 
encompassed by example (iii) of 
amendments not likely to involve a 
significant hazards consideration. 

The Commission has made a proposed 
determination that the amendments on 
the boron concentration issue involve no 
significant hazards consideration. The 









requested amendments will not involve 
a significant increase in the probability 
or consequences of an accident 
previously evaluated. The licensee 
states that it has examined each 
accident addressed in the Oconee Final 
Safety Analysis Report (FSAR) with 
respect to the increase in the Oconee 
Unit 3. Cycle 10. minimum BWST boron 
concentration. BWST boron 
concentration is required to be 
maintained such that the core will 
remain one percent subcritical at 70*F 
with all control rods removed. This 
concentration applies to loss-of-coolant 
accidents (LOCA) and refueling 
conditions. As such, a boron 
concentration of 2010 ppm will meet the 
criteria. Therefore, the probability of 
any Design Basis Accident (DBA) is not 
affected by this change, nor are the 
consequences of a DBA affected by this 
change. 

The licensee states that it has 
examined each transient analysis 
addressed in the Oconee FSAR with 
respect to the revised Oconee Unit 3 
Cycle 10 physics parameters calculated 
based upon the shortened Cycle 9 length 
of 349 EFPDs. The results of this review 
are documented in Revision 1 of the 
Oconee Unit 3 Cycle 10 reload report 
submitted by letter dated January 29, 
1987. The key physics parameter 
affected by the Oconee Unit 3 Cycle 10 
redesign is the BOC boron 
concentration. The limiting FSAR 
transient with respect to changes in the 
boron concentration is the moderator 
dilution transient at power. Only the 
non-LOCA boron dilution transient was 
found to have a more potentially severe 
result due to increased boron 
concentration. However, based on the 
analysis the licensee has determined 
that this event is bounded by the values 
assumed in the FSAR. The combined 
effects of the boron concentration and 
the differential boron worth are the key 
physics parameters which establish the 
positive reactivity addition rate 
associated with a modertor dilution 
transient. A comparison of the boron 
concentration and differential boron 
worth calculated for Oconee Unit 3 
Cycle 10 to values assumed in the FSAR 
indicates that the Oconee Unit 3 Cycle 
10 values would result in an insertion 
rate 8 percent less than the value 
assumed in the FSAR. Therefore, the 
moderator dilution transient presented 
in the FSAR remains conservative for 
Oconee Unit 3 Cycle 10. The 
Commission concurs with the licensee’s 
assessment. 

The proposed amendments will not 
create the possibility of a new or 
different kind of accident from any 


accident previously evaluated. Analysis 
of the increase in the Oconee Unit 3, 
Cycle 10. minimum BWST boron 
concentration has indicated that the 
2010 ppm concentration is well within 
all acceptance criteria. For refueling and 
LOCA conditions, the proposed 
concentration is sufficient to maintain 
the core one percent subcritical at 70 C F 
with all control rods removed. 

Therefore, this change will not create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated. 

The proposed amendments will not 
involve a significant reduction in a 
margin of safety. The licensee has 
examined the FSAR transient and 
accident analyses to ensure that the 
physics parameters predicted for 
Oconee Unit 3 Cycle 10 do not result in 
a significant reduction to any margin of 
safety. The proposed value of 2010 ppm 
will maintain the core one percent 
subcritical at 70°F with all rods 
removed. The predicted boron 
concentration required to maintain the 
core one percent subcritical at 70*F with 
all control rods out of the core during 
refueling or a LOCA has been compared 
to the current TS value for the BWST. 
The predicted BOC, all rods out. 70*F, 
one percent subcritical boron 
concentration of 1873 ppm has 
necessitated a change in the required 
boron concentration for the BWST from 
1835 ppm. To provide additional 
shutdown margin during refueling or a 
LOCA, a more conservative BWST 
boron concentration of 2010 ppm has 
been proposed. For the non-LOCA 
events, the moderator dilution transient 
has been shown to be bounded by the 
FSAR analysis and therefore invovles 
no significant reduction in a margin of 
safety. The results of this evaluation are 
documented in Revision 1 of the Oconee 
Unit 3 Cycle 10 reload report. The 
margin of safety is maintained. 

Therefore, there is no significant 
reduction in a margin of safety. 

Based on the above, the Commission 
has made a proposed determination that 
these proposed amendments involve no 
significant hazards consideration. 

The Commission has determined that 
failure to act in a timely way would 
result in extending the present outage. 
Therefore, the Commission has 
insufficient time to issue its usual 30-day 
notice of the proposed actions for public 
comment. 

If the proposed determination 
becomes final, an opportunity for a 
hearing will be published in the Federal 
Register at a later date and any hearing 
request will not delay the effective date 
of the amendments. 


If the Commission decides in its final 
determination that the amendments do 
involve a significant hazards 
consideration, a notice of opportunity 
for a prior hearing will be published in 
the Federal Register, and if a hearing is 
granted, it will be held before any 
amendments are issued. 

The Commission is seeking public 
comments on this proposed 
determination of no significant hazards 
consideration. Comments on the 
proposed determination may be 
telephoned to Mr. John F. Stolz, Director, 
PWR Project Directorate No. 6, by 
collect call to (301) 492-7288 or 
submitted in writing to the Rules and 
Procedures Branch, Division of Rules 
and Records, Office of Administration, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, and should cite 
the publication date and page number of 
this Federal Register notice. All 
comments received by March 18,1987, 
will be considered in reaching a final 
determination. A copy of the 
applications may be examined at the 
NRC’s Public Document Room, 1717 H 
Street, NW„ Washington DC, and at the 
Oconee County Library, 501 West 
Southbroad Street, Walhalla, South 
Carolina 29691. 

Dated at Bethesda, Maryland, this 4th day 
of March. 1987. 

For the Nuclear Regulatory Commission. 
John F. Stolz, 

Director, PWR Project Directorate No. 6, 
Division of PWR Licensing-B. 

[FR Doc. 87-4902 Filed 3-5-87; 8:45 am) 

BILLING CODE 


SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 1-3791) 

Issuer Delisting; Application To 
Withdraw From Listing and 
Registration; Boston Stock Exchange; 
United Canso Oil & Gas Ltd. (Common 
Stock, Par Value $1.00) 

February 27,1987. 

United Canso Oil & Gas Ltd. 
(“Company”), a Canadian Corporation, 
has filed an application with the 
Securities and Exchange Commission 
pursuant to section 12(d) of the 
Securities Exchange Act of 1934 (“Act”) 
and Rule 12d2-2(d) promulgated 
thereunder, to withdraw the above 
specified security from listing and 
registration on the Boston Stock 
Exchange, Inc. (“BSE”). 

The reasons alleged in the application 
for withdrawing this security from 
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listing and registration include the 
following: 

The listing of the Company's common 
stock on the BSE is not seen by the 
Company to be of any significant 
continuing advantage to the 
shareholders. When trading on the BSE 
began in 1975, it helped to broaden 
public ownership of shares. However, 
most of the share transactions in the 
United States now take place on the 
Pacific Stock Exchange ("PSE”). In 
addition to the BSE, the Company's 
common stock is currently listed on the 
PSE as well as the Toronto and 
Montreal Stock Exchanges in Canada. 
The Company has also indicated that it 
intends to delist from the Montreal 
Stock Exchange. The Company believes 
that its shareholders will not suffer 
adversely from a delisting from the BSE 
because it tends to maintain its listing 
on the PSE. 

Any interested person may, on or 
before March 19,1987 submit by letter to 
the Secretary of the Securities and 
Exchange Commission, Washington, DC 
20549, facts bearing upon whether the 
application has been made in 
accordance with the rules of the 
Exchange and what terms, if any. should 
be imposed by the Commission for the 
protection of investors. The 
Commission, based on the information 
submitted to it, will issue an order 
granting the application after the date 
mentioned above, unless the 
Commission determines to order a 
hearing on the matter. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary . 

[FR Doc. 87-4723 Filed 3-5^87; 8:45 am] 
billing code S010-01-41 


[Release No. 34-24125; File No. SR-CBOE- 
86-32 J 

Self-Regulatory Organizations; 

Chicago Board Options Exchange Inc., 
Order Approving Proposed Rule 
Change 

On October 9,1986, the Chicago Board 
Options Exchange, Incorporated, 
submitted to the Securities and 
Exchange Commission (“Commission”), 
pursuant to section 19(b)(1) under the 
Securities Exchange Act of 1934 (“Act”) 
and Rule 19b-4 thereunder, a proposed 
rule change to enable the Exchange to 
list options on Treasury bonds and 
notes that either have never been listed 
on the Exchange or have been delisted, 
provided that such bonds each have a 
public issuance of $1 billion or more, 


excluding stripped securities. In 
addition, it gives the Exchange some 
limited flexibility in setting expiration 
months for options on Treasury 
securities. 

The proposed rule change was noticed 
in Securities Exchange Act Release No. 
23922 (December £. 1986). 52 FR 373 
(January 5,1987). No comments were 
received on the proposed rule change. 

The purpose of the proposed rule 
change is to give the Exchange some 
flexibility to respond to investor interest 
in connection with listing or relisting 
options on certain bonds and notes and 
in setting expiration months for these 
options. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of Section 6, and the rules 
and regulations thereunder. The 
proposed rule change will permit the 
Exchange to list options on more 
Treasury securities in response to 
investor interest, while continuing to 
ensure that there is a deep market for 
the underlying security. 

It Is Therefore Ordered, pursuant to 
section 19(b)(2) of the Act, that the 
proposed rule change is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: February 20,1987. 

Jonathan G. Katz, 

Secretary. 

|FR Doc. 87-4721 Filed 3-5-87; 8:45 am) 

BILUNG CODE 8010-01-M 


[Release No. 34-24124; File No. SR-PSE- 
86-32] 

Self-Regulatory Organizations; Pacific 
Stock Exchange, Inc.; Order Granting 
Accelerated Approval to Proposed 
Rule Change 

Pusuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on December 22,1986, the 
Pacific Stock Exchange, Inc. (“PSE") 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II, and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The PSE is proposing to amend Rule 
VI, sections 5 and 6 to establish a 
control-based system of aggregating 
options positions for the purpose of 
determining compliance with options 
position and exercise limits. The 
proposed system establishes “control" 
rather than “ownership" as the 
determinative factor for aggregation of 
accounts. The Exchange proposes to 
define “control" as the power to make 
investment decisions for an account or 
accounts, or to materially influence 
directly or indirectly the actions of any 
person who makes investment 
decisions. In either of these 
circumstances, control would be deemed 
to exist, and positions would be 
aggregated for purposes of position and 
exercise limits. In addition, control 
would be presumed to exist under 
certain circumstances indicative of 
interdependence between accounts. The 
presumption of control, however, would 
be rebuttable by a person or entity who 
could show good cause for 
nonaggregation. This approach permits 
the Exchange to engage in case-by-case 
consideration regarding the application 
of the proposed rule. 

The Exchange i9 also amending 
Commentary .06 of Rule VI to correctly 
reflect previously increased equity 
option position limits. 

A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for the Proposed Rule 
Change 

The American Stock Exchange, Inc. 
(“Amex"), and the Chicago Board 
Options Exchange, Incorporated 
(“CBOE"), submitted on September 9 
and 19,1985, respectively, and the 
Philadelphia and New York Stock 
Exchanges (“Phiz" and “NYSE") 
submitted on November 18 and 
February 5,1986, respectively, copies of 
proposed rule changes pursuant to 
section 19(b)(1) of the Act to amend 
their rules to establish a control based 
system of aggregating options positions 
for the purpose of determining options 
position and exercise limits. 1 

Notice is the Amex and CBOE 
proposed rule changes together with the 
terms of substance of the proposed rule 
changes was given by the issuance of a 
Commission release (Securities 


1 See File Nos. SR-Amex-83-33. SR-CBOE-82-17. 
SR-Phlx-85-30. and SR-NYSE-88-8. These rule 
filings were approved in Release Nos. 34-22695 and 
34-23041 (December 9.1985) and (March 20,1986), 
respectively. 
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Exchange Act Release No. 22550. 
October 22,1985) and by publication in 
the Federal Register (50 FR 43824, 
October 29,1985). No comments were 
received with respect to the proposals. 

In accordance with the 
aforementioned, the PSE proposes to 
amend Rule VI, sections 5 and 0 which 
are based primarily on ownership. 
Instead, the Exchange will consider 
“contror of accounts as the 
determinative criteria for aggregating 
positions. 

The Exchange proposes to define 
control as the power to make investment 
decisions for an account or accounts, or 
to materially influence directly or 
indirectly the actions of any person who 
makes investment decisions. Thus, if a 
person or entity has such power over 
two or more accounts, the Exchange 
would presume that control exists and 
that the positions in such accounts 
would be aggregated for purposes of 
position and exercise limits. In addition, 
control would be presumed under the 
following circumstances: (1) Between 
members of joint accounts; (2) between 
general partners; (3) shared ownership 
interests of 10% or more in two entities; 
(4) when accounts have common 
directors or management; and (5) where 
a person or entity has the authority to 
execute transactions in an account. 

The presumption of control, however, 
would be rebuttable by a person or 
entity who submits an affidavit or other 
documentary evidence sufficient to 
negate the presumption. The Exchange 
will consider the following factors in 
determining if aggregation of accounts is 
required: (1) Whether similar patterns of 
trading activity appear among separate 
entities: (2) whether similar business 
purposes and interests exist between 
the two accounts; (3) whether there is 
common supervision of the entities 
which extends beyond assuring 
adherence to each entity’s investment 
objectives and/or restrictions; and (4) 
the degree of contact and 
communication between directors and/ 
or managers of separate accounts. 
Determinations under these criteria will 
be made by the PSE’s Surveillance 
Department. 

The proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to the Exchange 
by providing for a more practical 
standard for determining if the options 
positions of two or more accounts 
should be aggregated. Therefore, the 
proposed rule change is consistent with 
section 6(b)(5) of the Act, which 
provides in pertinent part, that the rules 
of the exchanges be designed to promote 


just and equitable principles of trade 
and to protect the investing public. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The proposed rule change will not 
impose a burden on competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

Written comments on the proposed 
rule change w’ere neither solicited nor 
received. 

II. Date of Effectiveness of the Proposed 
Rule Change and Timing for 
Commission Action 

The PSE requests that the proposed 
rule change be given accelerated 
effectiveness pursuant to section 
19(b)(2) of the Act because the change is 
substantively identical to rule changes 
of the Amex, CBOE, Phlx, and NYSE 
already approved by the Commission. 
Accelerated effectiveness will ensure 
uniform regulatory procedures, thereby 
increasing member firm efficiency. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and in particular, the 
requirements of Section 0 and the rules 
and regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof 
because the proposed rule change is 
substantially identical to the Amex, 
CBOE. Phlx and NYSE proposals which 
were noticed and approved by the 
Commission in Securities Exchange Act 
Release Nos. 22550, 22695, and 23041. 
October 22 and 29. December 9.1S85, 
and March 20,1986, respectively. The 
Exchange’s update of Commentary .06 to 
Rule VI also reflects previously 
approved Commission action. 
Accordingly, the Commission finds that 
additional notice of the PSE proposed 
rule change is unnecessary. 

III. Solicitation of Comments 

Interested persons are invited to 
submit written data, view’s and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street. NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 


communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552 will be available for 
inspection and copying in the 
Commission’s Public Reference Section. 
450 Fifth Street, NW., Washington. DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by March 27.1987. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz. 

Secretary. 

Dated: February 20.1987. 

[FR Doc. 87-4722 Filed 3-5-87; 8:45 am] 

BILLJNG CODE SOICMH-M 


SMALL BUSINESS ADMINISTRATION 

Reporting and Recordkeeping 
Requirements Under OMB Review 

action: Notice of reporting 
requirements submitted for review. 


summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies are required to 
submit proposed reporting and 
recordkeeping requirements to OMB for 
review and approval, and to publish a 
notice in the Federal Register notifying 
the public that the agency has made 
such a submission. 

DATE: Comments should be submitted 
on or before April 6.1987. If you intent 
to comment but cannot prepare 
comments promptly, please advise the 
OMB Reviewer and the Agency 
Clearance Officer before the deadline. 

Copies: Request for clearance (S.F. 

83). supporting statement, and other 
documents submitted to OMB for review 
may be obtained from the Agency 
Clearance Officer. Submit comments to 
the Agency Clearance Officer and the 
OMB Reviewer. 

FOR FURTHER INFORMATION CONTACT: 

Agency Clearance Officer Elizabeth M. Zaic, 
Small Business Administration 1441 L 
Street NW., Room 200, Washington. DC 
20410. Telephone: (202) 653-6823 
OMB Reviewer Robert Neal, Office of 
Information and Regulatory Affairs, Office 
of Management and Budget. New Executive 
Office Building. Washington. DC 20503. 
Telephone: (202) 395-7340 

Title: Disaster Home Loan Application 
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Form nos. SBA 5c and 739 
Frequency: On occasion 
Description of Respondents: Application 
for benefits (loan) used to determine 
eligibility and credit worthiness of 
individual victims who seek federal 
assistance in declared disaster. 
Annual Responses 10.100 
Annual Burden Hours 16.100 
Type of Request: Revision 
March 2. 1987. 

Elizabeth M. Zaic, 

Deputy Director, Office of Administrative 
Services, Small Business Administration. 

[FR Doc. 87-4745 Filed 3-5-87; 8:45 am] 

BILLING COOE &0?S-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
ICGD-87-0011 

Public Hearing Bridges; Proposed 
Construction; New Rochelle, NY 

agency: Coast Guard, DOT. 
action: Notice of public hearing. 

summary: Notice is hereby given that 
the Commandant has authorized an 
additional public hearing to be held by 
the Commander. Third Coast Guard 
District at New Rochelle. New York. The 
purpose of the hearing is to consider an 
application by Xanadu Properties 
Associates for Coast Guard approval of 
location and plans of a proposed two- 
lane private fixed vehicular bridge 
project across New Rochelle Harbor and 
a portion of Long Island Sound, mile 0.9, 
at New Rochelle. New York. 

A public hearing for the proposed 
project was held on February 18.1987, at 
the Council Chambers of the New 
Rochelle City Hall. However, due to the 
inadequate facilities and time available 
on that date to accommodate all 
interested parties and speakers present, 
the Coast Guard is holding additional 
hearings. 

All interested persons may present 
data, views and comments, orally or in 
writing, concerning the impact of the 
proposed bridge on navigation and the 
human environment. Of particular 
concern at this time is the impact the 
development of Davids Island will have 
on the environment. 
dates: March 18,1987 from 7 p.m. to 
12:00 a.m., and March 19.1987 from 7 
p.m. until all speakers in attendance 
wishing to comment have provided 
comments. 

address: The hearing will be held at the 
auditorium of the Albert Leonard Junior 
High School, 25 Gerada Lane. New 
Rochelle, New York 10804. 


FOR FURTHER INFORMATION CONTACT: 

Mr. Gary Kassof. Supervisory' Bridge 
Management Specialist, Third Coast 
Guard District, Governors Island. New 
York. New York 10004-5098. (212) 666- 

7994. 

SUPPLEMENTARY INFORMATION: The 

proposed fixed bridge will be 3,465 feet 
in length extending from the Fort Slocum 
dock area on the mainland to a point 420 
feet south of the most northerly point of 
Davids Island. The proposed bridge will 
cross two navigational channels. New 
Rochelle Harbor (Lower Harbor) 
between Neptune Island and Glen 
Island and the Long Island Sound 
between Glen Island and Davids Island. 
The Lower Harbor crossing will be 250 
feet north of the existing Glen Island 
bascule drawbridge and will provide a 
minimum vertical clearance of 14 feet 
above Mean High Water and a 
horizontal clearance of 160 feet between 
fenders measured normal to the axis of 
the channel. The Long Island Sound 
crossing will provide a minimum vertical 
clearance of 40 feet above Mean High 
Water and a horizontal clearance of 250 
feet between fenders measured normal 
to the axis of the proposed navigational 
channel. 

The purpose of this project is to 
develop Davids Island, formerly a U.S. 
Army base called Fort Slocum. The city 
of New Rochelle, owner of Davids 
Island, seeks to develop Davids Island 
as a residential community consistent 
with New Rochelle's Urban Renewal 
Plan adopted January 1981. New 
Rochelle entered into a Land Disposition 
and Development Agreement on 12 
March 1985 with Xanadu Properties 
Associates, a developer. The 
development plan proposed by Xanadu 
consists of creation of a 2,000 unit 
residential condominium community, 
construction of an 800 slip marina, 
breakwater, beach and access bridge 
and approaches linking the New 
Rochelle mainland with Davids Island. 

Because the development of Davids 
Island including marina and breakwater 
construction, and beach creation is 
dependent upon the bridge, the scope of 
the Coast Guard's review includes the 
Davids Island development as well as 
the bridge. 

Since deactivation by the Army in 
1966 Davids Island’s infrastructure has 
deteriorated and vegetation has 
overgrown the island. The New Rochelle 
Urban Renewal Plan specifically 
includes the development of Davids 
Island and calls for the elimination of 
deteriorating and functionally obsolete 
structures and the creation of a housing 
community. 

The hearing will be informal. A Coast 
Guard representative will preside at the 


hearing, make a brief opening statement 
and announce the procedures to be 
followed at the hearing. Each person 
who wishes to make an oral statement 
should notify the Commander (oan). 
Third Coast Guard District, Governors 
Island, New York, New York 10004-5098. 
prior to the hearing date. Such 
notification should include the 
approximate time required to make the 
presentation. Comments previously 
submitted are a matter of record and 
need not be resubmitted at the hearing. 
Speakers are encouraged to provide 
written copies of their oral statements to 
the hearing officer at the time of the 
hearing. 

A transcript of the hearing, as well as 
written comments received outside of 
the hearing, will be available for public 
review in the offices of the Third Coast 
Guard District approximately 30 days 
after the hearing date. All comments 
will be made part of the official case 
record. 

Interested persons who are unable to 
attend the hearing may also participate 
in the consideration of the project by 
submitting their comments at the 
hearing or by mail to the Commander 
(oan). Third Coast Guard District, by 
March 11.1987. Copies of all written 
communications will be available for 
examination by interested persons at 
the Office of the Commander (oan). 
Third Coast Guard District, between 
8:30 a.m. and 5:00 p.m., Monday through 
Friday, except holidays. Each written 
comment should identify the proposed 
project, clearly state the reason for any 
objections, comments or proposed 
changes to the plans, and include the 
name and address of the person or 
organization submitting the comment. 
All comments received, whether in 
writing or presented orally at the public 
hearing, will be fully considered before 
final agency action is taken on the 
proposed bridge permit application. 

(Sec. 502. 60 Stat 847. as amended: 33 U.S.C. 
525. 49 U.S C. 1855(g)(c): 49 CFR 1 40(c)) 

Dated: February 28. 1987 
A.B. Smith, 

Captain, U.S. Coast Guard. Acting Chief. 
Office of Navigation. 

(FR Doc. 87-4730 Filed 3-8-87. 8.45 am| 

BILLING COOE 4*10-14-14 


ICGD 87-011] 

Towing Safety Advisory Committee; 
Meeting of Subcommittees 

agency: Coast Guard. DOT. 
actioin: Notice of meetings. 
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summary: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463; 5 U.S.C. App. I), notice is 
hereby given of a meeting of all 
Subcommittees of the Towing Safety 
Advisory Committee (TSAC). The 
Subcommittee meetings will be held on 
8 April 1987 in Room 4436-38-40 of the 
Department of Transportation 
Headquarters (NASSIF) Building. 400 7th 
Street, SW., Washington, DC. The 
meeting will begin at 1:30 p.m. and end 
at 4:00 p.m. The agenda for the meeting 
consists of the following items: 

1. Call to Order. 

2. Discussion of the following topics: 

(a) Port Facilities and Operations. 

(b) Tankbarge—Construction, 
Certification, Operations. 

(c) Personnel Manning and Licensing. 

(d) Personnel Safety and Workplace 
Standards. 

(e) Existing Regulations Review and 
Restructure. 

(f) IMO-MARPOL Initiatives. 

(g) Working Group: 

(1) Air Quality/Vapor Control. 

3. Presentation of any new items for 
consideration of the Subcommittees. 

4. Adjournment. 

Attendance is open to the interested 
public. Members of the public may 
present oral or written statements at the 
meeting. Additional information may be 
obtained from J. H. PARENT, Executive 
Director, Towing Safety Advisory 
Committee, U.S. Coast Guard (G-GMC/ 
21), Washington, DC 20593 or by calling 
(202) 267-1477. 

Dated: March 2.1987. 

I-H. Parent, 

Cuptain. U.S. Coast Guard. Executive 
Director. Towing Safety Advisory Committee. 
|FR Doc. 87-4731 Filed 3-5-87; 8:45 am] 

BILLING CODE 4»t0-U-M 


ICGD 87-0121 

Towing Safety Advisory Committee; 
Meeting 

agency: Coast Guard. DOT. 
action: Notice of meeting. 

summary: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463; 5 U.S.C. App. 1). notice 
is hereby given of a meeting of the 
Towing Safety Advisory Committee 
(TSAC). The meeting will be held on 9 
April 1987 in Room 2415. U.S. Coast 


Docket 

No. Petitioner 

25158 Anchorage Air Cooler 


Guard Headquarters, 2100 Second 
Street, SW., Washington, DC. The 
meeting is scheduled to begin at 9:00 
a.m. and end at 4:00 p.m. The agenda is 
expected to be as follows: 

1. Approval of minutes from 
September 1986 TSAC meeting. 

2. TSAC discussion and/or 
deliberation concerning the following 
items: 

(a) Side Lights on Tugs. 

(b) Air Quality: Vapor Control/ 
Recovery. 

(c) OSHA’s Proposed Benzene 
Standards. 

(d) New ABS Rules for Towing 
Vessels. 

(e) Pollution Rules for Ships Carrying 
Hazardous Liquids. 

(f) IMO Status Report. 

(g) Stability for Ocean Barges. 

(h) Waste Reception Facilities. 

(i) Certification of Seamen. 

(j) Licensing of Maritime Personnel. 

(k) Tankerman Requirements. 

(l) Licensing of Pilots. 

(m) Drug Testing for Merchant Marine 
Personnel. 

(n) Operating a Commercial Vessel 
While Intoxicated. 

(o) Mandatory Alcohol and Drug 
Testing Following Serious Marine 
Accidents. 

(p) Drydocking and Tailshaft 
Inspection Intervals. 

(q) Servicing of Inflatable Liferafts. 

(r) Mid-Period Inspections. 

(s) Any other matter properly brought 
before the committee. 

Attendance is open to the public. With 
advance notice, members of the public 
may present oral statements at the 
meeting. Persons wishing to present oral 
statements should notify the Executive 
Director of TSAC no later than the day 
before the meeting. 

FOR FURTHER INFORMATION CONTACT: 

J. H. Parent, Executive Director, Towing 
Safety Advisory Committee, U.S. Coast 
Guard (G-CMC/21). Washington, DC 
20593, (202) 267-1477. 

Dated: March 2.1987. 

J. H. Parent, 

Captain, U.S. Coast Guard, Executive 
Director. Towing Safety Advisory Committee. 
(FR Doc. 87-4732 Filed 3-5-87; 8:45 am) 

BILUNG CODE 4910-14-41 

Petitions for Exemption 


Regulations affected 


Federal Aviation Administration 
(Summary Notice No. PE-87-2 J 

Petition for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR Part 
11), this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Chapter I), 
dispositions of certain petitions 
previously received, and corrections. 

The purpose of this notice is to improve 
the public’s awareness of, and 
participation in. this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
date: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before: March 30,1987. 
address: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel. Attn: Rules Docket (AGC-204), 

Petition Docket No__ 800 

Independence Avenue SW., 

Washington, DC 20591. 

FOR FURTHER INFORMATION CONTACT: 

The petition, any comments received 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-204). Room 915G. 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue SW., 
Washington. DC 20591; telephone (202) 
426-3644). 

This notice is published pursuant to 
paragraphs (c). (e). and (g) of 9 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued in Washington. DC. on March 2. 

1987. 

Donald P. Byrne, 

Acting Assistant Chief Counsel. Regulations 
and Enforcement Division. 


Description of relief sought 


14 CFR 141.91(a) 


To allow petitioner to conduct flight and ground training in numerous villages In 
Alaska which are more than 25 miles from is home base 
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Petitions for Exemption— Continued 


DocVot 

NO 

25101 

25165 

24446 

25150 

24085 

18104 

13416 


22441 

25017 


25001 

25037 

25029 

24993 

25121 


24938 

25036 


Petitioner 

Regulations affected 

Pacific Southwest Airlines . . ... 

14 CFR 121.371 and i?i 37ft „ ....—. 


14 CFR 141 85. ... 

Air Transport Association ol America . . 

14 CFR 121 485 .... 


14 CFR 121 433... 

Air Transport Association of America- 

Right Safety international . 

14 CFR Part 121. Appendix H.. 

14 CFR 61 57(a)(1) • .-.. 


14 CFR 63 39(b)(2) .-. 

United Airlines, inn_ r - ..— 

14 CFR 121433(0(1) (ill) and 121 441(a)(1) 
and (bMU and Appendix F of Pan 121 

14 CFR 121 413.-.-. 

System International Airways 

MMon A* Inc . 

14 CFR 121.371(a) and 121.378 . -. 

Ms Srieda Johnson....... 

14 CFR 61 103{a)~.-.. 

Rosenheim AiMhon Inr* .. .... .. 

14 CFR 121 371 and 121 378.. 

Mountain Air Cargo 

14 CFR 21.197. . 


14 CFR 121 99 and 121.351(a)_ 

Piedmont A*linos 

14 CFR 121 99. 

Florida Express Inc . . . 

14 CFR 121 371(a) 121 378 ... __ 




Description of relief sought 


To allow petitioner to use on its BntJSh-buB BAe 146 air croft certain engines 
components, and spare parts that have been manufactured, repaired, overhauled, 
or inspected by persons out&de of the United States who do not hoW U S airman 
certificates 

To allow petitioner to administer its own FAA approved written tests lor the Wight 
instructor and saline transport pilot certificates and ratings 
To allow member earners to conduct flag operations on the understanding that 
§ 121 485 onfy applies to an operation which requires three or more pilots and an 
additional flight crewmember 

To allow the flight attendants of Northwest Airlines. Inc., an extension of 12 month 
requirement for recurrent training 

To allow the member airline* of the Air Transport Association of America and oihe' 
similarly positioned camera to accomplish total initial and upgrade pilot training and 
checking in a Phase II simulator 

To allow petitioner to administer biennial flight reviews in an approval visual. Phase • 
or Phase II flight simulator Granted, January 23. 1967 
To allow petitioner and any similarly situated night engineer school or certificate 
holder to allow applicants they are training in preparation for the flight engineer 
practical test to take the normal procedures portion ol the practical test prescribed 
m § 63 39fb)(2> m an appropriate simulator m heu of taking that portion of the test 
m an airplane m flight. Granted. January 29. 1997 
To allow petitioner to conduct an FAA-morwtored program under which United Airlines. 
Inc pilots m command, seconds m command, and flight engineers will meet the 
annual ground and flight recurrent training requirements and the annual require¬ 
ments. subject to certam conditions and limitations Granted. January 29. 1967 
To allow System international Airways Director ol Operations to serve as flight 
instructor m the M -404 aircraft under Part 121 without (1) Having received initial, 
differences, or recurrent training in accordance with a program approved under 
Su6part N of Part 121. and (2) without having completed the applicable training 
requirements of 5 121 413 Granted. January 29. 1967 
To allow Motoren-Und Turbmen-Uraon of West Germany. Alta Romeo of Italy, and/or 
Airscrew Howden. Ltd , of England to perform maintenance, preventive mamte 
nance, and alterations outside of the United Slates on the engines or appliances of 
petitioner's CL.-44 aircraft Granted. January 20, 1967 
To allow petitioner to obtain a tended private pilot certificate poor to becoming 17 
years of age Oented. January 20. 1987 

To allow petitioner to utilize Scandinavian Airlines System to perform a complete 
airframe overhaul (C check and D check) on its DC-8-63 aircraft at the Scandinaw 
an Airlines System overhaul facilities at Stockholm-Bromma (Unta). Sweden 
Dented. January 20. 1987. 

To allow issuance of a special flight permit with continuing authorization to the 
petitioner. Granted. January 21. 1967 

T© allow the operations of American Airlines* turbojet aircraft in extended overwater 
operations over any airway or other approved route over the Gult of Mexico, or 
between the conterminous United States and Bermuda, or within the Caribbean with 
one of two mstalled HF communications systems inoperative at the tone of 
departure and without maintaining two-way radio communications between each 
airplane and dispatch office Granted. January 29. 1987 
To allow the oporation ol certain Piedmont Airlines’ Fokker F-28 airplanes without 
maintaining continuous communications under normal operating conditions ovor the 
entire route between each airplane and the appropriate ckspatch office Granted. 
January 20. 1967. 

To allow petitioner to utilize original equipment manufacturers to perform mamie 
nance, preventive maintenance, and alterations outside of the United States on 
BAC 1-11 aircraft tested m the operation* apeoficaboos of the petitioner or on the 
engines or components of such aircraft Granted. January 20. 1967 


|FR Doc. 87-4689 Filed 3-5-87; 8:45 am| 

BILLING COOE 4910-13-14 


Radio Technical Commission for 
Aeronautics (RTCA), Special 
Committee 156—Potential Interference 
to Aircraft Electronic Equipment From 
Devices Carried Aboard; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463; 5 U.S.C. App. I), notice is 
hereby given of a meeting of RTCA 
Special Committee 156 on Potential 
Interference to Aircraft Electronic 
Equipment from Devices Carried 
Aboard to be held on March 25-27,1987, 
in the RTCA Conference Room. One 
McPherson Square. 1425 K Street, NW., 
Suite 500, Washington, DC., commencing 
at 9:30 a.m. 


The Agenda for this meeting is as 
follows: (1) Chairman’s Remarks; (2) 
approval of Twelfth Meeting’s Minutes; 
(3) review of Task Assignments from the 
Last Meeting’s Minutes; (4) continue to 
Review the First Draft of the Committee 
Final Report; (5) other business; (6) task 
Assignments; and (7) date and Place of 
Next Meeting. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat. One McPherson Square. 

1425 K Street, NW.. Suite 500, 
Washington. DC 20005; (202) 682-0266. 
Any member of the public may present a 
written statement to the committee at 
any time. 


Issued in Washington. DC. on February 20. 
1987. 

Wendie F. Chapman, 

Designated Officer. 

[FR Doc. 87-4690 Filed 3-5-87; 8:45 am) 

BILUNG COOE 4910-13-M 


Radio Technical Commission for 
Aeronautics (RTCA), Executive 
Committee, Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L 92-463: 5 U.S.C. App. I) notice is 
hereby given of a meeting of the RTCA 
Executive Committee to be held on 
March 20,1987, in the National Business 
Aircraft Association (NBAA) 
Conference Room. 120018th Street, 

NW.. Washington, DC., commencing at 
9:30 a.m. 
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The Agenda for this meeting is as 
follows: (1) Chairman's Remarks and 
Introduction; (2) Approval of the 
Minutes of Meeting held February 26, 
1987; (3) Executive Director’s Report; (4) 
Special Committee Activities Report for 
january-February 1987; (5) 
Consideration of Proposals to Establish 
New Special Committees; (6) 
Consideration for Approval of Special 
Committee 147 Report. “Minimum 
Operational Performance Standards for 
an Active Traffic Alert and Collision 
Avoidance System I (Active TCAS l)“; 
(7) Consideration for Approval of 
Proposed Change No. 2 to RTCA/DO- 
172, “Minimum Operational 
Performance Standards for Airborne 
Radar Approach and Beacon Systems 
for Helicopters," and Change No. 2 
RTCA/DO-173, “Minimum Operational 
Performance Standards for Airbone 
Weather and Ground Mapping Pulsed 
Radars"; (8) Status Report on Joint 
Tactical Information Distribution 
System (JTIDS) Liaison; (9) Other 
Business; and (10) Date and Place of 
Next Meeting. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, One McPherson Square, 

1425 K Street, NW.. Suite 500, 
Washington. DC 20005; (202) 682-0266. 
Any member of the public may present a 
written statement to the committee at 
any time. 

Issued in Washington, DC. on February 27, 
1987. 

Weudie F. Chapman, 

Designated Officer. 

|FR Doc. 87-4929 Filed 3-5-87; 9:43 am) 

BILLING CODE 4910-13-M 


Federal Highway Administration 

Environmental Impact Statement; East 
Baton Rouge Parish, LA 

agency; Federal Highway 
Administration (FHWA), DOT. 
action: Notice of intent. 

summary: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
in East Baton Rouge Parish, Louisiana. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Kenneth A. Perret, Project 
Development Engineer, Federal 
Highway Administration, Louisiana 
Division. P.O. Box 3929, Baton Rouge, 
Louisiana 70821, Telephone: (504) 389- 


0466; or Mr. Vincent Pizzolato, Public 
Hearings and Environmental Impact 
Engineer, Louisiana Department of 
Transportation and Development, Office 
of Highways, P.O. Box 94245, Capitol 
Station. Baton Rouge, Louisiana 70804. 
Telephone: (504) 925-1128. 

SUPPLEMENTARY INFORMATION: The 

FHWA, in cooperation with the 
Louisiana Department of Transportation 
and Development, Office of Highways 
(LDOTD). intends to prepare an 
environmental impact statement (EIS) 
on a proposal to widening of existing 
Route I—10 between the Mississippi 
River bridge and Siegen Lane (8.8 miles), 
widening existing Route 1-12 between I- 
10 and Airline Highway (2.6 miles) and 
the reconstruction of 1-10 and 1-110 
interchange. The proposed action is 
intended to reduce traffic congestion, 
delays and accidents by widening 
existing roadways and bridges to 
accommodate future (2010) traffic, 
including modifications to existing 
interchanges, as defined in the 1-10 
Safety Study prepared by the Louisiana 
Department of Transportation and 
Development 

Alternatives under consideration 
include (1) no action; (2) the proposed 
alternatives, and (3) operational 
measures, all of which would be 
designed to ease traffic problems in the 
area. 

There are currently no plans to hold a 
formal scoping meeting for the proposed 
action. A public hearing will be held at a 
convenient time and place for persons in 
the project area after the draft 
environmental impact statement has 
been circulated. The hearing will be 
announced through the local news 
media. 

To ensure the full range of issues 
related to this proposed action are 
addressed and all significant issues are 
identified, comments and suggestions 
are invited from ail interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to FHWA or Louisiana 
Department of Transportation and 
Development at the addresses provided 
above. 

Issued on: February 24.1987. 

Kenneth A. Perret, 

Project Development Engineer, Louisiana 
Division, Baton Rouge, Louisiana. 

[FR Doc. 87-1793 Filed 3-5-87; 8:45 am) 

BILLING CODE 4910-22-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Section 301 India Almonds Case; 
Initiation of Investigation; Correction 

AGENCY: Office of the U.S. Trade 
Representative. 

Correction 

In FR Doc. 87-4474 appearing on page 
6412 of the issue of Tuesday, March 3, 
1987, the effective date is changed from 
“January 20,1987" to "February 20. 
1987". 

judith H. Bello. 

Chairman, Section 301 Committee. 

[FR Doc. 87-4747 Filed 3-5-87; 8:45 am) 

BILLING CODE 3190-01-41 


Generalized System of Preferences 
(GSP); Publication Concerning the 
Proposed Conversion of the GSP 
Program to the Harmonized System 
Tariff Nomenclature 

Summary 

This notice follow-up on a notice of 
December 8,1986 (51 FR 44163). In this 
regard, public comments are invited on 
the proposed conversion to the 
Harmonized System tariff nomenclature 
(HS) of those articles subject to the 
waiver of competitive need limits 
granted pursuant to the General Review 
of the GSP program, the results of which 
were announced on January 6.1987 (52 
FR 389). Secondly, this notice initiates a 
public comment period on necessary 
determinations as to where there is no 
like or directly competitive U.S. 
production with respect to GSP eligible 
subheadings (i.e., 8 digit HS level) in the 
publication of October 1985 entitled 
“Conversion of the Tariff Schedules of 
the United States into the Nomenclature 
Structure of the Harmonized System, 
Revised, Showing Administrative 
Changes Approved by the Trade Policy 
Staff Committee" (i.e., the draft HS tariff 
schedule). Under the Trade Act of 1974, 
as amended, specifically section 
504(d)(1), the 50 percent competitive 
need limit does not apply to articles 
where it is determined there is no like or 
directly competitive U.S. production as 
of January 3.1985. Finally, this notice 
invites public comment on individual HS 
subheadings where an “A" was 
inadvertently omitted from the "Rates of 
Duty Special Column" in the draft HS 
tariff schedule. The "A" Indicates the 
HS subheading is being proposed as 
GSP eligible. 
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As indicated in the notice of 
December 8,1988 (51 FR 44163). the GSP 
offers preferential duty-free entry to 
certain products identified in the Tariff 
Schedules of the United States (TSUS) 
from 141 designated beneficiary 
countries and territories. The program 
was instituted on January 1,1976, and 
was authorized under the Trade Act of 
1974 (19 U.S.C. 2461 through 2465) for a 
ten-year period and was renewed 
through July 4.1993 by the Trade and 
Tariff Act of 1984. 

The HS is a new international product 
nomenclature developed under the 
auspices of the Customs Cooperation 
Council (CCC) for the purpose of 
classifying goods in international trade. 
The HS is expected to be implemented 
by the United States and internationally 
on January 1, 1988, and will replace the 
current TSUS. 

The Conversion to the Harmonized 
System Tariff Nomenclature Articles 
Subject to the Waiver of Competitive 
Need Limits 

As a result of the President’s 
determinations regarding the General 
Review of the GSP program announced 
on January 6,1987 (52 FR 389), 
competitive need limits will be waived 
for certain designated beneficiary 
developing countries on certain articles 
effective July 1,1987. This notice invites 
public comment on a Trade Policy Staff 
Committee (TPSC) approved proposal to 
convert those waivers of competitive 
need limits (or “waivers”) granted on a 
product and country specific basis from 
the TSUS to the HS. Annex 1 includes a 
TPSC approved list of HS subheadings 
converting those waivers granted from 
the TSUS to the HS on a country specific 
basis. As indicated in the December 8 
notice, the TSUS and the HS are very 
different. For instance, products in a 
GSP-eligible TSUS item may be 
classified in several different HS 
subheadings. Not withstanding these 
differences, the overall goal of 
converting the GSP program and the 
waivers listed in Annex 1 is that the 
conversion should be as “trade neutral” 
as possbile. In other words, within the 
limits of sound nomenclature principles, 
products that are GSP-eligible should 
remain GSP-eligible and products that 
are not GSP-eligible should remain 
ineligible. 

Prior to preparing comments on the 
TPSC proposals to convert waivers from 
the TSUS to the HS, the notice of 
December 8,1986 should be consulted, 
particularly the “Comments” section of 
the notice. In addition, supporting 
documentation continues to be available 
either for purchase or review at the 
various locations listed in the December 


8 notice. In certain cases. HS 
nomenclature changes (or “break-outs”) 
are proposed in an attempt to maintain 
the “neutrality” of the conversion 
process to the extent possible. These 
proposed break-outs are indicated in 
Annex 1 in the column containing the 
HS subheading proposals. Comments 
concerning the waiver items listed in 
Annex 1, including the proposed break¬ 
outs, should be very specific, include the 
HS subheading(s) number(s), and focus 
on instances of where the product 
coverage of the waivers granted in the 
context of the TSUS is apparently being 
increased or decreased in the proposed 
conversion to the HS. 

Articles in the Harmonized System 
Tariff Nomenclature Where there Is No 
Like or Directly Competitive U.S. 
Production 

Section 504(d)(1) of the Trade Act of 
1974, as amended, provides that the 50 
percent competitive need limit does not 
apply where there is no like or directly 
competitive U.S. production as of 
January 3,1985. Previously, with respect 
to product classifications in the TSUS, 
the President announced on April 4,1986 
(51 FR 11545) where there was no like or 
directly competitive U.S. production as 
of January 3,1985. To implement the 
GSP program under the HS. 
determinations must be made as to 
where there is no like or directly 
competitive U.S. production of GSP 
eligible articles in the HS. This notice 
initiates a public comment period on 
where, in the context of the draft HS 
tariff schedules, there is no like or 
directly competitive U.S. production in 
proposed GSP eligible subheadings. As 
indicated above, those parties preparing 
comments should consult the December 
8 notice, particularly the “Comments” 
section. In this regard, comments are 
welcome on HS subheadings that are 
proposed as GSP eligible. As part of the 
review initiated in the December 8 
notice, requests may be received by the 
GSP Subcommittee to apply GSP 
eligibility to items that are not currently 
proposed for GSP eligibility in the draft 
HS tariff schedule. Therefore, comments 
concerning the application of section 
504(d)(1) are also welcome for items not 
proposed as GSP eligible in the draft HS 
tariff schedule. 

Changes With Respect to the TPSC 
Approved October 1986 Publication 
Concerning the Conversion of the TSUS 
to the Harmonized System Tariff 
Nomenclature 

The draft HS tariff schedule listed 
four HS subheadings where an “A” was 
inadvertently omitted from the “Rates of 
Duty Special Column.” The “A” in this 


document in the “Rates of Duty Special 
Column” indicates that an item is 
proposed as GSP eligible. A public 
comment period concerning the draft HS 
tariff schedule was initiated on 
December 1,1988 (51 FR 43262) and 
ended January 15,1987. The four HS 
subheadings which should have been 
listed as being proposed for GSP 
eligibility as indicated by an “A” in the 
“Rates of Duty Special Column” are: 

2608.00.00 

4106.20.60 

6306.22.10 

6708.92.50 

As indicated above, those parties 
preparing comments regarding these 
four HS subheadings should consult the 
December 8 notice.84Submission of 
Written Comments 

All written comments submitted 
pursuant to this notice should be 
addressed to: GSP Subcommittee. Office 
of the United States Trade 
Representative. Room 517, 60017th 
Street, NW., Washington. DC 20506. 
Written comments will be accepted if 
submitted in twenty copies in English. If 
the comments contain business 
confidential information, twenty copies 
of a non-confidential version of the 
comments along with twelve copies of 
the confidential version must be 
submitted. A justification as to why the 
information contained in the submission 
should be treated confidentially must be 
included in the submission. In addition, 
the submission containing confidential 
information should be clearly marked 
“confidential” at the top and bottom of 
each and every page of the submission. 
The version that does not contain 
business confidential information (the 
public version) should also be clearly 
marked at the top and bottom of each 
and every page “public version” or 
“non-confidential.” 

Deadline for Receipt of Written 
Comments 

All written comments with respect to 
the matters covered by this notice must 
be received no later than close of 
business Tuesday, March 31,1987. by 
the GSP Subcommittee at the address 
listed above. Rebuttal comments 
concerning the matters covered by this 
notice must be received no later than 
close of business Monday, May 11, 1987 
by the GSP Subcommittee at the address 
listed above. Comments should identify 
the party or parties commenting, provide 
a detailed description of the product or 
products of concern (including the 
proposed HS subheading and the 
current TSUS category), the party's 
interest in the product, and detailed 
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I information on the impact of the change 
I of particular concern. 

Written comments submitted in 
connection with this notice will be 
subject to public inspection by 
appointment only with the staff of the 
GSP Information Center, except for 
I information granted “business 
confidential” status pursuant to 15 CFR 
2003.6 and 15 CFR 2006.10. The GSP 
Information Center is located in the 
Office of the United States Trade 
Representative at the address listed 
above. The GSP Inforamtion Center can 
be contacted at (202) 395-6971. 

Advice of the United States 
International Trade Commission 
(USITC) 

The USITC will be asked to conduct 
an investigation and provide its advice 
on the probable economic effects of the 
conversion of the GSP program to the 
HS, including the conversion of waivers, 
on United States industries producing 
like or directly competitive articles and 
on consumers. In addition, their advice 
will be requested on where, in the 
context of the HS nomenclature, there is 
no like or directly competitive U.S. 
production in GSP eligible articles. 

Donald M. Phillips, 

Chairman. Trade Policy Staff Committee. 

Annex 1 

Items Proposed for Waiver of 
Competitive Need Limits by Country 

US Subheading and Country 
(Hi03.10.30 —Colombia 
0713.31.40— Thailand 
0714.90.20 —Colombia 
1102.30.00— Thailand 
1103.14.00— Thailand 

1602.50.10— Uruguay 
1701.11.00: 

Colombia 

Philippines 

2008.99 15—Philippines 
2(X)8.99.28—Colombia 
2915.70.00: 

Malaysia 
Philippines 
2915 90.10: 

Malaysia 
Philippines 
3503.00.50 —Colombia 

3921.90.11— Colombia 
3926.90.90—Hong Kong 
4203 21.40: 

Republic of Korea 
Taiwan 

4412.21.10—Philippines 

4412.29.50—Philippines 
4414.00.00—Taiwan 

4001.91.40—Philippines 
4602.10.13—Philippines 


4602.10.19— Philippines 

4602.10.50— Philippines 

6702.10.20— Taiwan 

6702.90.40—Macao 

6702.90.60—Taiwan 
6909.19.10: 

Thailand 
Singapore 

6913.10.50— Taiwan 

6913.90.50— Taiwan 

7113.11.20— Thailand 
8003.00.00—Malaysia 
8306.30.00—Republic of Korea 
8471.20.00—Singapore 
8471.91.00—Singapore 

8471.92.80— Singapore 

8471.93.80— Singapore 
8473.21.00: 

Malaysia 

Singapore 

8473.30.80; 

Malaysia 
Singapore 
8512.20 40: 

Malaysia 

Singapore 

8512.30.00—Malaysia 

8516.40.20— Singapore 
8516.40 40—Singapore 
8517.10.00: 

Singapore 
Hong Kong 
8517.40.00: 

Singapore 
Hong Kong 
8517.90.40: 

Singapore 
Hong Kong 
8520.20.00—Singapore 
8520.31.00—Singapore 

8522.90.60— Singapore 
8523.11.00—Hong Kong 
8523.13.00-Hong Kong 
8525.10.80: 

Hong Kong 
Malaysia 

8525.20.50—1 long Kong 

8525.20.60— Singapore 
8527.19.00: 

Malaysia 

Singapore 

8527.32.00: 

Malaysia 

Singapore 

8527.39.00: 

Malaysia 

Singapore 

8527.90.80: 

I long Kong 
Malaysia 

8528.10.40—Singapore 
8529.1060: 

Singapore 
Hong Kong 
Malaysia 
8529.90.50: 

Hong Kong 
Malaysia 

8531.10.00—Malaysia 
8531.20.00: 

Malaysia 




Singapore 

8531.80.00—Malaysia 
8534.00.00: 

Singapore 
Hong Kong 
8536.50.00: 

Singapore 
Hong Kong 
8536.69.00: 

Singapore 
Hong Kong 

8541.40.20—Malaysia 
8543.80.90: 

Thailand 

Singapore 

8543.90.00: 

Thailand 

Singapore 

8548.00.00: 

Thailand 

Singapore 

9009.12.00—Singapore 
9009.90 00: 

Malaysia 

Singapore 

9018.90.80—Singapore 

9019.10.60— Singapore 

9029.20.60— Republic of Korea 
9202.90.20: 

Republic of Korea 
Taiwan 

9401.50.00—Philippines 

9401.90.25— Philippines 
9403.80 30—Philippines 

9403.90.25— Philippines 
9502-10.20: 

Republic of Korea 
Taiwan 

9502.91.00—Hong Kong 
9503.10.00, 

Hong Kong 
Macao 
9503.20.00: 

Macao 

Republic of Korea 
Taiwan 
9503.41.10: 

Republic of Korea 

Taiwan 

Hong Kong 

9503.41.30—Republic of Korea 
9503.49.00: 

Republic of Korea 
Hong Kong 
Taiwan 
Macao 

9503.50.00—Hong Kong 
9504.10.00—Hong Kong 
9504 30.00—Hong Kong 

9304.90.40— Hong Kong 

9505.10.20— Hong Kong 

9505.10.40— Taiwan 

9505.10.50—Taiwan 

9601.90.20— Philippines 
9613.10.00—Philippines 

Proposed New “Break-Outs” in Draft 
HS Tariff Schedule 

(1) Current HS Subheading 
3924.90 50 
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New HS Subheading 



Countries Granted Waiver 

3924.90.20. 



Taiwan, Hong Kong . 

New HS Nomenclature: 

3924.90.20. 

Picture frames . 

3.4%. 

Free(A.E). 

3924 90.50.. 

Other. 

3.4%. 

Free(A.E). 






(2) Current HS Subheading 6307.90.80 


New HS Subheading 



Country Granted Waiver 

6307.90.85. 



Taiwan.... 

New HS Nomenclature: 

6307.90.85. 

Wall banners, of man-made fibers. 

10%. 

Free(A.E) . 

6307.90.90..... 

Other. 

7%. 

Free(A E) 





(3) Current HS Subheading 9113.20.80 


New HS Subheading 



Country Granted Waiver 


9113.20.60. 



Hong Kong . 

o o 

New HS Nomenclature: 

9113.20.60... 

Parts: Valued not over $12 per dozen.. 
Other. 

11% 

Free(A E) 

9113.20.90.. 

11%. 

Free(A T E). 






(4) Current HS Subheading 9505.10.20 


New HS Subheading 



Country Granted Waiver 


9505.10.15. 



Taiwan. 

33^%. 

60%. 

New HS Nomenclature: 

9505.10.15. 

Ol Wnorl . 

51% . 

Free(A,E).....-.. 

9505.10.25..... 

Other. 

5%. 

Free(A.E)... 






(5) Current HS Subheading 9503.80.00 


New HS Subheading 



Country Granted Waiver 

9503.80.10.. ...... 



Hong Kong ... 

New HS Nomenclature: 

9503. 

[Other. . .] .... 

Other toys and models incorporating 
a motor, and parts and accessories 
thereof: 

Other toys, having an electric motor.... 



9503.80. 



9503.80.10. 

6.8%. 

Free(A,E). 

9503.80 20.... 

Other. 

6 8%. 

Free(A.E).... 






(8) Current HS Subheading 9503.90.40 


New HS Subheading 



Countries Granted Waiver 


9503.90.60.... 



Macao Republic of Korea Taiwan 


New HS Nomenclature: 

9503. 

[Other . . .]. 




9503.90. 

[Other:]. 




9503.90.50. 

Inflatable toy balls, balloons and 
punchballs. 

Other toys, not having a spring mech¬ 
anism. 

6 8%. 

Free(A,E). 

70%. 

9503 90.60. 

6.8%. 

Free(A,E). 

70% 
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New HS Subheading 



Countries Granted Waiver 


9503.90.70. 

Other. 

6 8% 

FreelA El 

70%. 






(FR Doc. 87-4855 Filed 3-5-87; 8:45 am) 

BILLING COOE 3190-01-M 


VETERANS ADMINISTRATION 

Advisory Committee on Structural 
Safety of Veterans Administration 
Facilities; Meeting 

The Veterans Administration gives 
notice under Public Law 92-463 that a 
meeting of the Advisory Committee on 
Structural Safety of Veterans 
Administration Facilities will be held in 
Room 442, of the Lafayette Building. 811 
Vermont Avenue. NW., Washington. 

DC, on May 1,1987, at 10 a.m. The 
committee members will review 
Veterans Administration construction 
standards and criteria relating to fire, 
earthquake and other disaster resistant 
construction. 

The meeting will be open to the public 
up to the seating capacity of the room. 
Because of the limited seating capacity, 
it will be necessary for those wishing to 
attend to contact Mr. Richard D. 
McConnell. Director, Structural 
Engineering Service, Office of Facilities. 
Veterans Administration Central Office 
(phone 202-233-2864) prior to April 17, 
1987. 

Dated: February 19,1987. 


By direction of the Administrator. 
Rosa Maria Fontanez, 

Committee Management Officer 
FR Doc. 87-4692 Filed 3-5-87; 8:45 am) 

BILUNG COOE 8320-01-* 


Scientific Review and Evaluation 
Board for Health Systems Research 
and Development; Meeting 

The Veterans Administration gives 
notice under the provisions of Pub. L. 
92-463 that a meeting of the Scientific 
Review and Evaluation Board for Health 
Systems Research and Development will 
be held at the Park Terrace Hotel, 1515 
Rhode Island Avenue NW., Washington, 
DC on March 10 and 11,1987. The 
meeting will open at 8 a.m. on March 10 
and 11 and adjourn at 5 p.m. on March 
10 and 3:30 p.m. on March 11,1987. The 
purpose of the meeting will be to review 
research and development applications 
for scientific and technical merit and to 
make recommendations to the Acting 
Chief, Health Systems Research and 
Development Division regarding their 
funding. 

The meeting will be open to the public 
(to the seating capacity of the room) at 
the start of the March 10th session for 
approximately one hour to cover 
administrative matters and to discuss 
the general status of the program. During 
the closed session, the Board will be 
reviewing research and development 
applications. This review involves oral 
review, staff and consultant critiques of 


research protocols, and similar 
documents that necessitate the 
consideration of personnel 
qualifications and the performance and 
competence of individual investigators. 

Disclosure of such information would 
constitute a clearly unwarranted 
invasion of personal privacy. Premature 
disclosure of Board recommendations 
would be likely to significantly frustrate 
implementation of final proposed 
actions. Thus, the closing is in 
accordance with section 552b, 
subsections (c)(4), (c)(6), and (c)(9)(B), 
Title 5, United States Code and the 
determination of the Administrator of 
Veterans Affairs under section 10(d) of 
Pub. L. 92-463 as amended by section 
5(c) of Pub. L 94-409. 

Due to the limited seating capacity of 
the room those who plan to attend the 
open session should contact Mrs. 
Carolyn Smith, Program Analyst, Health 
Systems Research and Development 
Division, 810 Vermont Avenue NW., 
Washington, DC, 20420, (phone: 202 / 
233-5365) at least 5 days before the 
meeting. 

This notice of meeting does not 
appear in the Federal Register at least 15 
days prior to the date of the meeting due 
to delays in administrative processing. 

Dated: March 3,1987. 

By direction of the Administrator. 

Rosa Maria Fontanez. 

Committee Management Officer 
[FR Doc. 87-4847 Filed 3-5-87; 8:45 am) 

BILLING CODE 8320-01-M 
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Sunshine Act Meetings 


Federal Register 
Vol. 52. No. 44 
Friday, March 0. 1987 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

DATE AND TIME: 2:00 p.m. (eastern time), 
Monday, March 16.1987. 

PLACE: Clarence M. Mitchell, Jr., 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 
Building, 2401 “E" Street. NW.. 
Washington, DC 20507. 

STATUS: Part will be open to the public 
and part will be closed to the public. 
MATTERS TO BE CONSIDERED: 

Open 

1. Announcement of Notation Vote(s) 

2. Report on Commission Operations 

3. Pre-Complaint Counseling and Complaint 

Processing Report for FY 1985 

4. Proposed Compliance Manual, Section 630, 

Volume II, Unions 


Closed 

1. Litigation Authorization; General Counsel 

Recommendations 

2. Proposed Commission Decision 
Note.—Any matter not discussed or 

concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
EEOC Commission meetings in the Federal 
Register, the Commission also provides a 
recorded announcement a full week in 
advance on future Commission sessions. 

Please telephone (202) 634-6748 at all 
times for information on these meetings. 

CONTACT PERSON FOR MORE 
INFORMATION: Cynthia C. Matthews. 
Executive Officer at (202) 634-6748. 

Date: March 4.1987 
Cynthia C. Matthews, 

Executive Secretariat. 

This Notice Issued March 4.1987. 

[FR Doc. 87-4878 Filed 3-4-87: 2:57 pm) 

BILLING CODE 6750-C3-M 


FEDERAL MARITIME COMMISSION 

time and date: 10:00 a.m., March 11, 
1987. 

place: Hearing Room One, 1100 L 
Street, NW., Washington, DC 20573. 

status: Closed. 

MATTER TO BE CONSIDERED: 

1. Peru Cargo Preference Law—Supreme 
Decree 009-86-TC—Section 19 Status 
Report. 

CONTACT PERSON FOR MORE 
information: Tony P. Kominoth, 
Assistant Secretary (202) 523-5725 
Tony P. Kominoth, 

Assistant Secretary. 

[FR Doc. 87-4859 Filed 3^4-87; 12:34 pm) 

BILLING CODE 673CM)1-M 
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Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Rule, Proposed Rule, and 
Notice documents and volumes of the 
Code of Federal Regulations. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


ACTION 

VISTA Literacy Corps Guidelines 

Correction 

In notice document 87-4236 beginning 
on page 6028 in the issue of Friday, 
February 27,1987, make the following 
correction: 

On page 6029, in the third column, 
under the heading “Programmatic Goals 
and Direction*’, in the sixth line, 
“Assistant” should read “Assist”. 

BILUNG CODE 1505-01-0 


DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Part 3 

(Federal Acquisition Regulation Circular 
84-241 

Federal Acquisition Regulation; Anti- 
Kickback Act of 1986 

Correction 

In rule document 87-4219 beginning on 
page 6120 in the issue of Friday, 

February 27,1987, make the following 
correction: 

PART 3—(CORRECTED) 

On page 6121, in the first column, 
amendatory instruction 2 should read 
“Section 3.502 is revised and §§3.502-1 
through 3.502-3 are added to read as 
follows:” 


Federal Register 

Vol. 52. No. 44 
Friday. March 6. 1987 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 
Service 

8 CFR Part 214 

Temporary Alien Workers Seeking 
Ciassification Under the Immigration 
and Nationality Act 

Correction 

In rule document 87-3769 beginning on 
page 5738 in the issue of Thursday, 
February 26.1987, make the following 
corrections: 

1. On page 5750, in the second column, 
in amendatory instruction 2, in the last 
line, the number one should be the letter 

•r. 

§ 214.2 (Corrected| 

2. On page 5753, in § 214.2(l)(3)(i). in 
the first column, in the second line, 
remove “(4)”. 

BILLING CODE 150S-01-D 


BILUNG CODE 1505-01-0 
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Friday 

March 6, 1987 


Part il 

Federal Trade 
Commission 

16 CFR Parts 801, 802, and 803 
Premerger Notification; Reporting and 
Waiting Period Requirements; Final Rule 
and Notice of Proposed Rulemaking 
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FEDERAL TRADE COMMISSION 

16 CFR Parts 801, 802, and 803 

Premerger Notification; Reporting and 
Waiting Period Requirements 

agency: Federal Trade Commission. 
action: Final rules. 

summary: These rules amend the 
premerger notification rules, which 
require the parties to certain mergers or 
acquisitions to file reports with the 
Federal Trade Commission and the 
Assistant Attorney General in charge of 
the Antitrust Division of the Department 
of Justice, and to wait a specified period 
of time before consummating such 
transactions. The reporting and waiting 
period requirements are intended to 
enable these enforcement agencies to 
determine whether a proposed merger or 
acquisition might violate the antitrust 
laws if consummated and, when 
appropriate, to seek a preliminary 
injunction in federal court to prevent 
consummation. During the seven years 
the rules have been in effect, the Federal 
Trade Commission, with the 
concurrence of the Assistant Attorney 
General for Antitrust, has amended the 
premerger notification rules several 
times in order to improve the program’s 
effectiveness and to lessen the burden 
of complying with the rules. These 
revisions are intended to reduce further 
the cost to the public of complying with 
the rules and to improve the program’s 
effectiveness. 

EFFECTIVE DATE: April 10, 1987. 

FOR FURTHER INFORMATION CONTACT: 

John M. Sipple. Jr., Senior Attorney. 
Premerger Notification Office, Bureau of 
Competition. Room 301, Federal Trade 
Commission. Washington, DC 20580. 
Telephone: (202) 326-3100. 
SUPPLEMENTARY INFORMATION: 

Regulatory Flexibility Act 

These amendments to the Hart-Scott- 
Rodino premerger notification rules are 
largely technical or designed to reduce 
the burden to the public of reporting. 

The Commission has determined that 
none of the proposed rules is a major 
rule, as that term is defined in Executive 
Order 12291. The amendments will not 
result in: an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 

Federal, State, or local government 
agencies, or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 


based enterprises in the domestic 
market. None of the amendments 
expands the coverage of the premerger 
notification rules in a way that would 
affect small business. Therefore, 
pursuant to section 605(b) of the 
Administrative Procedure Act, 5 U.S.C. 
605(b), as added by the Regulatory 
Flexibility Act, Pub. L. 96-354 
(September 19,1980), the Federal Trade 
Commission has certified that these 
rules will not have a significant 
economic impact on a substantial 
number of small entities. Section 603 of 
the Administrative Procedure Act, 5 
U.S.C. 603, requiring a final regulatory 
flexibility analysis of these rules, is 
therefore inapplicable. 

Paperwork Reduction Act 

The Hart-Scott-Rodino Premerger 
Notification rules and report form 
contain information collection 
requirements as defined by the 
Paperwork Reduction Act. 44 U.S.C. 

3501 et seq. These requirements have 
been reviewed and approved by the 
Office of Management and Budget (OMB 
Control No. 3084-0005). Because these 
amendments will affect the information 
collection requirements of the premerger 
notification program, they were 
submitted to OMB for review under 
section 3504(h) of the Paperwork 
Reduction Act. They were approved by 
OMB on September 30.1985. 

Background 

Section 7A of the Clayton Act ("the 
act"), 15 U.S.C. 18a, as added by 
sections 201 and 202 of the Hart-Scott- 
Rodino Antitrust Improvements Act of 
1976, requires persons contemplating 
certain acquisitions of assets or voting 
securities to give advance notice to the 
Federal Trade Commission (hereafter 
referred to as "the Commission") and 
the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice (hereafter referred 
to as "the Assistant Attorney General") 
and to wait certain designated periods 
before the consummation of such 
acquisitions. The transactions to which 
the advance notice requirement is 
applicable and the length of the waiting 
period required are set out respectively 
in subsections (a) and (b) of section 7A. 
This amendment to the Clayton Act 
does not change the standards used in 
determining the legality of mergers and 
acquisitions under the antitrust laws. 

The legislative history suggests 
several purposes underlying the act. 

First, Congress clearly intended to 
eliminate the large "midnight merger," 
which is negotiated in secret and 
announced just before, or sometimes 
only after, the closing takes place. 


Second, Congress wanted to assure that 
large acquisitions were subjected to 
meaningful scrutiny under the antitrust 
laws prior to consummation. Third, 
Congress provided an opportunity for 
the Commission and the Assistant 
Attorney General (who are sometimes 
hereafter referred to collectively as the 
"antitrust agencies" or the "enforcement 
agencies") to seek a court order 
enjoining the completion of those 
transactions that the agencies deem to 
present significant antitrust problems. 
Finally, Congress sought to facilitate an 
effective remedy when a challenge by 
one of the enforcement agencies proved 
successful. Thus the act requires that the 
agencies receive prior notification of 
significant acquisitions, provides certain 
tools to facilitate a prompt, thorough 
investigation, and assures an 
opportunity to seek a preliminary 
injunction before the parties are legally 
free to complete the transaction, which 
eliminates the problem of unscrambling 
the assets after the transaction has 
taken place. 

Subsection 7A(d)(l) of the act, 15 
U.S.C. 18a(d)(l), directs the Commission, 
with the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, to require that the 
notification be in such form and contain 
such information and documentary 
material as may be necessary and 
appropriate to determine whether the 
proposed transaction may, if 
consummated, violate the antitrust laws. 
Subsection 7A(d)(2) of the act, 15 U.S.C. 
18a(d)(2), grants the Commission, with 
the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, the authority: (A) To define 
the terms used in the act, (B) to exempt 
additional persons or transactions from 
the act's notification and waiting period 
requirements, and (C) to prescribe such 
other rules as may be necessary and 
appropriate to carry out the purposes of 
section 7A. 

On December 15,1976, the 
Commission issued proposed rules and a 
proposed Notification and Report Form 
("the Form") to implement the act. This 
proposed rulemaking was published in 
the Federal Register of December 20 , 
1976, 41 FR 55488. Because of the volume 
of public comment, it became clear to 
the Commission that some substantial 
revisions would have to be made. On 
July 25,1977, the Commission 
determined that additional public 
comment on the rules would be 
desirable and approved revised 
proposed rules and a revised proposed 
Notification and Report Form, which 
were published in the Federal Register 
of August 1 , 1977, 42 FR 39040. 
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Additional changes were made after the 
close of the comment period. The 
Commission formally promulgated the 
final rules and Form and issued an 
accompanying Statement of Basis and 
Purpose on July 10,1978. The Assistant 
Attorney General gave his formal 
concurrence on July 18,1978. The final 
rules and Form and the Statement of 
Basis and Purpose were published in the 
Federal Register of July 31,1978, 43 FR 
33451. and became effective on 
September 5,1978. 

The rules are divided into three parts, 
which appear at 10 CFR Parts 801, 802, 
and 803. Part 801 defines a number of 
the terms used in the act and rules, and 
explains which acquisitions are subject 
to the reporting and waiting period 
requirements. Part 802 contains a 
number of exemptions from these 
requirements. Part 803 explains the 
procedures for complying with the act. 
The Notification and Report Form, 
which is completed by persons required 
to file notification, is an appendix to 
Part 803 of the rules. 

Changes of a substantive nature have 
been made in the premerger notification 
rules or Form on four occasions since 
they were first promulgated. The first 
was an increase in the minimum dollar 
value exemption contained in § 802.20 of 
the rules. This amendment was 
proposed in the Federal Register of 
August 10,1979, 44 FR 47099, and was 
published in final form in the Federal 
Register of November 21.1979. 44 FR 
60781. The second amendment replaced 
the requirement that certain revenue 
data for the year 1972 be provided in the 
Notification and Report Form with a 
requirement that comparable data be 
provided for the year 1977. This change 
was made because total revenues for 
the year 1977 broken down by Standard 
Industrial Classification (SIC) codes 
became available from the Bureau of the 
Census. The amendment appeared in the 
Federal Register of March 5,1980, 45 FR 
14205, and was effective May 3.1980. 

The third set of changes was 
published by the Federal Trade 
Commission as proposed rules changes 
in the Federal Register of July 29,1981, 

46 FR 38710. These revisions were 
designed to clarify and improve the 
effectiveness of the rules and of the 
Notification and Report Form as well as 
to reduce the burden of filing 
notification. Several comments on the 
proposed changes were received during 
the comment period. Final rules, which 
adopted some of the suggestions 
received during the comment period but 
which were substantially the same a 9 
the proposed rules, were published in 
the Federal Register on July 29,1983, 48 


FR 34427, and became effective on 
August 29,1983. The fourth change, 
replacing the requirement to provide 
1977 revenue data with a requirement to 
provide 1982 data on the Form, was 
published in the Federal Register on 
March 26.1986. 51 FR 10368. 

In addition, the Notification and 
Report Form, found in 18 CFR 803 
(Appendix), has undergone minor 
revisions on two other occasions. The 
new versions were approved by the 
Office of Management and Budget on 
December 29,1981, and February 23, 
1983, respectively. Since that time, the 
current version of the Notification and 
Report Form has been approved by the 
Office of Management and Budget. The 
most recent approval came on 
September 30,1985; it is valid for a 
period of three years. This form was 
published in 50 FR 46633 (November 12. 
1985). 

The current set of changes to the 
premerger notification rules grows out of 
a continuing effort by the Commission to 
reduce the burden of filing premerger 
notifications. This effort was the focus 
of a Notice of Request for Comments 
that the Commission published in the 
Federal Register on July 2,1982, 47 FR 
29182. The Request for Comments 
outlined four approaches to reducing the 
burden of the notification program: 
Narrowing the coverage of the rules by 
raising the dollar thresholds that 
determine which acquisitions must be 
reported; allowing persons filing 
notifications to reference information 
and documents filed in previous 
notifications, rather than requiring them 
to resubmit those materials; setting 
separate higher dollar reporting 
thresholds for acquisitions in some 
industries; and eliminating one or more 
of the successive reporting requirements 
for additional acquisitions of voting 
securities. 

On September 24,1985, the 
Commission published in the Federal 
Register, 50 FT* 38742, thirteen proposed 
amendments accompanied by a 
proposed Statement of Basis and 
Purpose. Ail but two of the proposals 
were based on the burden reduction 
efforts that began in 1982. The 
Commission has decided to adopt nine 
of the proposals, to reject one proposal 
for budgetary reasons, and temporarily 
to defer action on the other three. Since 
one of the two proposals that do not 
involve burden reduction is also one of 
the three being deferred for later 
consideration, all but one of these final 
rules are based on the 1982 Request for 
Comments and related burden reduction 
efforts. The amendments seek to reduce 
the burden on filing parties by 


narrowing the types of acquisitions that 
must be reported, reducing the volume 
of documents or information that must 
be filed, and clarifying the meaning of 
the notification rules. The only change 
that did not originate from the burden 
reduction efforts would eliminate the 
reporting exemption in § 802.70(b) for 
acquisitions subject to the approval of 
the Commission or a federal court. It is 
intended to solve an infrequently 
occurring administrative problem. 

The Commission has deferred final 
action on: The proposal to require 
reporting by owners of interests in 
“acquisition vehicles” (Proposal 1 of the 
September 24,1985, proposed 
amendments); the proposed exemption 
of certain asset acquisitions, including 
the acquisition of current supplies, new 
durable goods, and some types of real 
estate (Proposal 5); and the proposed 
increase in the “controlled issuer” 
threshold that would have expanded the 
exemption for transactions valued at $15 
million or less in § 802.20(b) and for 
certain foreign transactions described in 
§ 802.50 and 5 802.51 (Proposal 6). 

The Commission has decided to adopt 
two approaches to narrow the coverage 
of the rules. Section 802.35 will exempt 
the acquisition of an employer’s voting 
securities by certain employee trusts. 
Also, the aggregation rules of i 801.13 
have been modified to reduce the 
number of successive asset acquisitions 
involving the same parties that are 
reportable. 

In the September 24,1985, proposed 
amendments, the Commission also 
proposed as a burden reduction measure 
expanding the permitted scope of 
incorporation by reference in response 
to items on the Form. Proposed rule 
§ 803.9, which would have replaced 
§ 603.2(e), would have expanded the 
ability to incorporate by reference. The 
implementation of this proposal would 
entail significant start up costs and 
require an ongoing commitment of 
resources to assure that filings could be 
fully reviewed within the statutory time 
periods. In view of the existing 
permission to incorporate by reference 
and given current budgetary 
stringencies, the Commission believes it 
is not appropriate at this time to 
undertake the kind of new program 
envisaged by the proposed rule. 

Although the proposal to expand 
incorporation by reference is not being 
adopted, the Commission has adopted 
several other proposals that have the 
effect of reducing the burden of filing the 
Notification and Report Form by both 
decreasing the amount of information 
required and narrowing the scope of the 
search for that information. 
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As noted when these amendments 
were proposed, the Commission has not 
found a basis for establishing separate 
reporting thresholds for different 
industries. However, Proposal 5, one of 
the three on which final action is 
deferred, would have established a 
higher threshold for, or exempted 
entirely, the acquisition of certain kinds 
of assets. The Commission is continuing 
to consider what kinds of asset 
acquisitions can receive separate 
treatment. 

The Commission also has not 
proposed eliminating any of the 
sequential thresholds for reporting 
increased holdings of voting securities. 
The Commission continues to find that 
an increase in the percentage of 
securities held by a person may have 
competitive significance. 

In addition to expanding reporting 
exemptions and reducing the 
information required by the Form, the 
Commission has also decided to reduce 
the burden of the notification program 
by adopting several amendments that 
clarify the meaning of the rules. These 
largely codify formal or informal 
interpretations of the Commission staff. 
These amendments include: A method of 
calculating the assets of an entity 
without a regularly prepared balance 
sheet; a method of calculating the 
percentage of voting securities a person 
holds; the requirements forgiving notice 
to an acquired person; the time when the 
statutory waiting period begins for the 
formation of joint ventures; and a series 
of changes to examples in the rules to 
reflect prior amendments to the rules. 

As mentioned above, the Commission 
has also addressed one matter in these 
amendments that is unrelated to burden 
reduction. The Commission has adopted 
a proposed amendment that deletes the 
exemption from reporting in § 802.70(b) 
for acquisitions subject to the prior 
approval of the Commission or a Federal 
court. This change will facilitate the 
administration of the premerger 
notification program and is expected to 
increase the volume of notifications only 
marginally. This proposal did not draw 
any adverse comment. 

Three comments proposed that the 
Commission provide additional 
exemptions. One of the comments, 
comment 22, urged that the size-of- 
transaction test in § 802.20 of the rules 
be amended to exempt all acquisitions 
of less than 50 million. The 1982 Request 
for Comments had discussed raising the 
statutory $15 million minimum size-of- 
transaction criteria of section 
7A(a)(3)(B) to $25 million. This 
discussion was premised in part on 
statistics from transactions filed in 1981 
showing the enforcement agencies had 


demonstrated a lower tevel of interest in 
transactions of less than $25 million. It 
became clear from statistics covering 
1982 and 1983, however, that the pattern 
of lower enforcement interest did not 
persist in subsequent years. 
Consequently, the Commission has not 
pursued that approach. Comment 14 
suggested that § 802.6 be amended to 
exempt acquisitions of less than 10% of 
the shares of an air carrier, even though 
acquisitions at that level do not require 
the prior approval of the Department of 
Transportation. Comment 20 suggested 
more generally that the Commission 
exempt all acquisitions of less than 5% 
of the voting securities of an issuer. The 
Commission will consider whether these 
suggestions are justified. The 
Commission welcomes these and any 
other suggestions about the 
administration of the program. 

Comments 

The comment period for these rules 
was originally scheduled to end on 
October 24,1985, but was extended by 
Commission action to November 29, 
1985. The following comments were 
received: 


No. 

Date of 
letter 

Organization 

1 

10-21-85 

The RREEF Funds. 

2 

10-23-85 

Anderson, Raymond & 
Lowenthal. 

3 

10-23-85 

California Federal Savings 
and Loan Association. 

4 

10-23-85 

Debevoise & Plimpton. 

5 

10-31-85 

National Association of 
Manufacturers. 

6 

11-07-85 

Shell Oil Company 

7 

11-18-85 

Association of the Bar of the 
City of New York, Commit¬ 
tee on Antitrust and Trade 
Regulation. 

8 

11-19-85 

Coldwell Banker Commercial 
Group, Inc. 

9 

11-22-85 

Aetna Companies. 

10 

11-26-85 

Exxon Corporation 

11 

11-27-85 

American Council of Life In¬ 
surance. 

12 

11-26-85 

National Realty Committee. 

13 

11-26-85 

State Teachers Retirement 
System of Ohio. 

14 

11-27-85 

Texas Air Corporation. 

15 

11-27-85 

Ropes & Gray. 

16 

11-28-85 

American Bar Association, 
Section of Antitrust Law. 

17 

11-26-85 

International Council of 
Shopping Centers. 

18 

11-29-85 

Sullivan & Cromwell. 

19 

11-29-85 

Weil, Gotshal & Manges. 

20* 

11-29-85 

Akin, Gump, Strauss. Hauer 
& Feld. 

21* 

11-25-85 

Trammell Crow Company. 2 

22* 

12-09-85 

ITT Corporation. 

23» 

01-13-86 

Zaremba Corporation. 

24* 

02-13-86 

Exxon Corporation. 


No. 

Date of 
letter 

Organization 

25 1 

03-17-86 

Pension Real Estate Asso¬ 
ciation. 

26 1 

04-21-86 

American Council of Life In¬ 
surance. 

27» 

08-22-86 

International Council of 
Shopping Centers. 


1 These comments were received after the 
close of the extended comment period The 
Commission has, however, considered the 
issues raised by these comments in formulat¬ 
ing these final rules. 

2 The Commission received several com¬ 
ments from individuals at the Trammell Crow 
Company. 

Statement of Basis and Purpose for the 
Commission's Revised Premerger 
Notification Rules 

Authority: The Federal Trade Commission, 
with the concurrence of the Assistant 
Attorney General, promulgates these 
amendments to the premerger notification 
rules pursuant to section 7A(d) of the Clayton 
Act. 15 U.S.C. 18a(d). as added by section 201 
of the Hart-Scott-Rodino Antitrust 
Improvements Act of 1970. Pub. L. 94-435. 90 
Stat. 1390. 

1. Section 601.11(e): Total Assets of a 
Person Without a Regularly Prepared 
Balance Sheet 

Amended 5 801.11 codifies a 
longstanding informal position of the 
Commission staff that a person without 
a regularly prepared balance sheet 
generally should not include funds used 
to make an acquisition in determining its 
size. This issue arises primarily in 
connection with newly-formed entities, 
not controlled by any other entity, that 
have not yet drawn up a balance sheet. 
Under this rule, if such an entity's only 
assets are cash that will be used to 
make an acquisition and securities of 
the entity it is acquiring, it generally will 
not have to File for that acquisition 
because it will be deemed too small to 
meet the act’s size-of-person test. This 
rule is intended to limit the coverage of 
the premerger rules to those situations 
when an antitrust violation is most 
likely to be present, that is, when one 
business entity of a substantial size 
acquires another business entity of a 
substantial size. The basic rule is 
explained below. The rule also contains 
an exception when the entity acquires 
assets or voting securities of more than 
one person. 

The Purpose of the Rule 

A notification must be Filed prior to an 
acquisition only if the acquiring and 
acquired persons meet the minimum size 
criteria of section 7A(a)(2) of the act. In 
general, the act requires one of the 
















Federal Register / Vol. 52, No. 44 / Friday, March 6, 1987 / Rules and Regulations 


7069 


parties to have annual net sales or total 
assets of at least $10 million and the 
other annual net sales or total assets of 
at least $100 million. Section 801.11 
establishes the procedure by which the 
parties to an acquisition must determine 
their size. Section 801.11(c) provides that 
the annual net sales of a person shall be 
as stated on its last regularly prepared 
income statement, and its total assets 
shall be as stated on its last regularly 
prepared balance sheet. It does not 
directly address the question of how to 
calculate the total assets of a person 
that does not have a regularly prepared 
balance sheet. However, in instances in 
which a party has no regulary prepared 
balance sheet and does not have an 
income statement demonstrating that 
the act's size criteria for annual sales is 
met, the 1978 Statement of Basis and 
Purpose states a balance sheet must be 
prepared to determine whether the act 
applies. See 43 FR 33474 (July 31,1978). 

In advising such persons of their 
obligation to prepare balance sheets, the 
Commission staff has for some time 
stated that acquiring persons should not 
include as assets cash or loans that will 
be used to make an acquisition. The 
Commission now adopts this staff 
position and incorporates it in 
§ 801.11(e). The new rule does not alter 
the manner in which Firms with 
regularly prepared balance sheets 
determine whether they meet the act’s 
size-of-person criteria; as provided in 
§ 801.11(a) through (d). they continue to 
be governed by those regularly prepared 
statements, which may or may not 
include such cash or loans. 

The distinction between the 
calculation of assets for business 
entities with regularly prepared balance 
sheets and those without them is based 
on the difference in their competitive 
significance and on the certainty and 
simplicity of the 1978 balance sheet rule. 
First, the size of an acquiring person can 
provide some measure of its competitive 
importance, and the act reflects 
Congress’s conclusion that the amount 
of sales and assets are useful 
measurements of size. These size 
criteria can be misleading, however, 
when applied to entities without 
regularly prepared balance sheets, 
which are generally either newly-formed 
entities or shell corporations being used 
to make an acquisition. Such entities 
typically have had no sales and 
frequently have no assets other than the 
cash or loans used to make the 
acquisition. Thus, when they are not 
controlled by any other entity, the 
acquiring person has no competitive 
presence. In such instances the 
acquisition does not combine businesses 


but merely changes the ownership of a 
single ongoing business; it therefore 
cannot reduce competition. Accordingly, 
the Commission has concluded that no 
purpose is served by requiring such 
acquisitions to be reported. 

Similarly, when an entity that is not 
an operating company acquires voting 
securities of one person in several 
sequential transactions, its prior 
possession of other securities of that 
person generally does not enhance the 
anticompetitive potential of the 
transaction. The already acquired 
securities do not constitute an 
independent business that, when 
combined with additional securities of 
that issuer, could lessen competition. 
Only one business is being bought. 
However, if the acquiring entity 
purchases assets or voting securities of 
more than one person, an 
anticompetitive combination could 
result. For that reason, § 801.11(e) 
includes an exception that requires 
counting cash, loans, and securities in 
those circumstances. 

Although it might be argued that 
operating companies with regular 
balance sheets should also be directed 
to deduct from their total assets any 
cash or loans earmarked for making the 
acquisition and any securities issued by 
the acquired person, the Commission 
does not believe it advisable to do so. 
First, to direct that such deductions be 
made would require many persons to 
prepare a new balance sheet to 
determine the reportability of 
acquisitions. Rules explaining how to 
prepare that balance sheet would 
introduce needless complexity into the 
process of complying with the rules, a 
problem that the Commission largely 
obviated when it promulgated the 
existing financial statements rule of 
5 801.11 (see 43 FR 33473-33474 (July 31. 
1978)). 

Second, in most instances, the 
application of § 801.11(a) through (d) 
automatically reaches the same result 
for ongoing companies as § 801.11(e) 
does for newly-formed and other 
nonoperating companies. Loans made to 
ongoing businesses for the purpose of 
making an acquisition are normally 
made just prior to consummation of the 
acquisition and are therefore not 
reflected on the person’s last regularly 
prepared balance sheet. Thus, under 
paragraphs (a) through (d), such loans 
usually are not included when 
calculating an acquiring person's total 
assets. 

Finally, the Commission regards the 
predictability and convenience of the 
balance sheet approach as valuable 
even if it results in small inconsistencies 


in measuring a person's size. The 
approach allows the vast majority of 
firms to rely on their balance sheets to 
determine whether they have an 
obligation to file notification. Businesses 
can quickly determine from existing 
records whether they must file and that 
determination can be reviewed quickly 
and objectively by the enforcement 
agencies. This convenience outweighs 
the value of trying to make more precise 
or more uniform calculations of the 
dollar size criteria, which are at best 
only very preliminary measures of 
competitive significance. Accordingly, 
the Commission will continue to require 
ongoing businesses to determine their 
size on the basis of regularly prepared 
balance sheets. 

Section 801.11(e) 

General rule. Section 801.11(e) states 
that it applies only when the person 
does not have a regularly prepared 
balance sheet. This section applies only 
to entities not controlled by any other 
entity, and as a practical matter, it 
applies primarily to newly formed 
entities that have not yet drawn up 
balance sheets. Persons with regularly 
prepared balance sheets are still 
required to calculate their size in 
accordance with paragraphs (a) through 
(d) of § 801.11. Section 801.11(e) also 
does not alter the method set forth in 
§ 801.40(c) for determining the size of a 
joint venture in its formation 
transaction. Subsection (e)(1) sets forth 
the general rule that assets including 
cash or securities are always included 
on a person’s balance sheet, except for 
cash that will be used to make an 
acquisition, securities issued by the 
acquired person (or an entity within the 
acquired person), and expenses 
incidental to the acquisition. 

This exclusion continues until the 
acquiring person has a regularly 
prepared balance sheet. For example, if 
a newly-formed person buys voting 
securities of a single acquired person in 
a series of acquisitions, that series of 
acquisitions will be treated the same as 
a single acquisition of those voting 
securities. Neither the cash to be used to 
acquire additional voting securities nor 
any securities of the same acquired 
person already held by the acquiring 
person are counted as assets until the 
acquiring person prepares its first 
regularly prepared balance sheet. Thus, 
even if an acquiring person without a 
regularly prepared balance sheet 
accumulated $200 million in voting 
securities of one person in a four-month 
period, it would not meet the size-of- 
person test in acquisitions of that 
acquired person’s voting securities as a 
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result of holding those $200 million of 
voting securities until it had a regularly 
prepared balance sheet. 

In contrast, the rule treats sequential 
asset acquisitions differently. Assets 
must be reflected on the acquiring 
entity’s balance sheet as soon as they 
are acquired. The acquisition of assets 
by a previously non-operating entity, 
unlike the infusion of cash into such an 
entity and unlike its acquisition of a 
portion of a person’s voting securities, 
can represent the establishment of an 
operating business. Further purchases of 
assets, even from the prior owner, can 
thus be tantamount to the combination 
of discrete businesses. 

The first two examples illustrate the 
general way in which § 801.11(e) 
measures size. Example 1 illustrates the 
application of paragraph (e) when only 
cash is used in the acquisition. Example 
2 illustrates the application of the rule 
when the acquiring person has non-cash 
assets. 

Exception to the general rule. As 
explained above, the exclusion provided 
in § 801.11(e) is appropriate because 
transactions that may pose an antitrust 
concern are those in which two or more 
entities of significant size combine. 
When an entity without a regularly- 
prepared balance sheet acquires assets 
or voting securities of two or more 
persons, two or more entities of 
significant size may be combined; 
therefore § 801.11(e)(1) requires separate 
size calculations by the acquiring entity 
“for acquisitions of each acquired 
person.” This means that if the entity 
will acquire assets or voting securities 
of person A and of person B, then, in 
determining whether it is large enough 
to have to report the acquisition of A, it 
must include as part of its total assets 
the cash it will use to acquire B and any 
securities of B it may hold. Similarly, in 
measuring its size to determine whether 
it must report the acquisition of B, the 
entity must include the cash it will use 
to acquire A and any securities of A it 
may hold. Example 4 illustrates the 
calculation of total assets when the 
acquiring entity will make two (or more) 
acquisitions. 

Acquired persons without regularly 
prepared balance sheets. In most 
circumstances, newly-formed or other 
non-operating entities without regularly 
prepared balance sheets are not created 
or used for the purpose of becoming 
acquired persons, and the Commission 
is unaware of any need to give special 
treatment to such entities when the 
situation arises. The one exception of 
which the Commission is aware occurs 
in connection with the formation of joint 
venture corporations under § 801.40. 
Under § 801.40(a), the newly-formed 


joint venture is considered an acquired 
person, and 5 801.40(c) sets forth a 
special rule that is used in calculating its 
size in the formation transaction. This 
calculation includes, inter alia, all 
assets contributed or to be contributed 
to the venture plus any credit that any 
person contributing to the joint venture 
has agreed to extend and any obligation 
of the joint venture firm that any 
contributor has agreed to guarantee. 
Unlike the calculation in § 801.11(e)(1), 
this test does not exclude cash. 

Accordingly. § 801.11(e)(2) provides 
that the assets of an acquired person 
without a regularly prepared balance 
sheet ordinarily include all assets held, 
and that in the formation of a joint 
venture or other corporation, the special 
size test of § 801.40(c) governs. In either 
case, the exclusion of cash and voting 
securities provided in § 801.11(e)(1) does 
not apply to acquired persons. The text 
of § 801.11(e) has been altered in the 
final version of the rule to reflect the 
relationship of the new rule to § 801.40. 

Modifications of the proposed rule. 
The Commission has made two other 
modifications of the proposed version of 
§ 801.11(e). The final rule has been 
changed to make clear that funds used 
to pay expenses incidental to the 
acquisition are not included in 
calculating the acquiring entity’s size. 
Incidental expenses are payments or 
fees for services rendered in connection 
with the acquisition, such as bank 
commitment fees, loan origination fees, 
investment banking fees, and counsel 
fees. This expansion of the exemption is 
a further application of its underlying 
rationale. Because the cash used to pay 
these expenses is exhausted by the 
acquisition, it cannot be combined with 
the newly-acquired entity to create a 
competitive problem. Example 3 
illustrates the exclusion of acquisition- 
related expenses. The language of 
subparagraph (e)(l)(ii) of the rule has 
also been changed slightly for the sake 
of clarity. 

Comments. Several comments made 
explicit or implicit reference to proposed 
§ 801.11(e). No comments objected to the 
general purpose of the rule, and some 
(16,18) specifically endorsed the 
approach taken in the rule. Therefore, 
the Commission has promulgated 
5 801.11(e) in substantially the same 
form as proposed. 

Most of the comments dealing with 
5 801.11(e) revolved around its 
relationship with proposed 3 801.5. the 
"acquisition vehicle” rule. Comment 2 
expressed the view that taking the 
opposite approach, i.e., counting cash 
and securities in these circumstances, 
could eliminate the need for a rule like 
proposed § 801.5. As stated above, the 


Commission is continuing to examine 
the best way to deal with the problems 
the "acquisition vehicle” proposal was 
intended to address. While reversal of 
the approach taken in § 801.11(e) would 
address these problems and has not 
been ruled out as a possible solution, the 
Commission does not believe it is likely 
that it will ultimately adopt an 
acquisition vehicle rule that will require 
acquiring companies without balance 
sheets to include cash as an asset. 

Comment 16 suggested that the term 
"financial statements” that appeared in 
the proposed rule be changed to 
"balance sheet.” The comment noted 
that the rule deals only with balance 
sheets and has no effect on a person s 
statement of annual income and 
expense. The Commission has adopted 
this suggestion. 

2. Section 801.12(b): Calculating 
Percentage of Voting Securities To Be 
Held or A cq uired 

Section 801.12(b) sets out a formula by 
which persons are to calculate the 
percentage of voting securities of an 
issuer that they hold or will hold as a 
result of an acquisition. This 
amendment, which codifies an informal 
interpretation by the Commission staff, 
modifies the formula to reflect more 
accurately the amount of voting 
influence one person has over another 
where the acquired person has issued 
separate classes of voting securities 
with different voting rights. 

The voting strength formula is 
important to the administration of the 
premerger notification program. Several 
key concepts in the rules and in the act 
turn on the percentage of a particular 
company’s voting securities another 
person holds. For instance, a person is 
deemed to control a corporation when it 
holds at least 50 percent of that 
corporation’s voting securities 
(5 801.1(b)); the proper notification 
threshold is usually determined by the 
percentage of voting securities held 
(§ 801.1(h)); and the “investment only” 
exemption is available only for voting 
securities holdings of 10 percent or less 
(section 7A(c)(9) of the act and § 802.9). 
Accordingly, it is important that 
determinations of the percentage of 
voting securities held reflect the actual 
power of the person holding the shares 
and be made on an objective and 
readily ascertainable basis. 

The formula in $ 801.12(b) of the 
original rules directed an acquiring 
person to divide the number of votes for 
directors that it may cast after the 
acquisition by the total number of votes 
for directors that anyone may cast after 
the acquisition. In many cases the 
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resulting ratio accurately portrayed the 
amount of influence the buyer had over 
the acquired firm. In some instances, 
however, the literal application of this 
formula significantly misrepresented the 
voting power of the buyer. This 
discrepancy occurred when there were 
several classes of voting securities, and 
one class of voting stock had voting 
power disproportionate to another class, 
in such instances, the Commission staff 
had responded to inquiries by advising 
persons filing notifications to weigh the 
number of votes that each class of stock 
may cast by the number of directors that 
each class may elect. In this amendment 
to § 801.12(b), the Commission has 
adopted that formula, which recognizes 
both that different classes of stock may 
exist and that each class may elect 
different numbers of directors. 

The following example illustrates the 
problem with the literal application of 
the language in the original rule. Assume 
Company X has two classes of voting 
stock. A and B. Class A has 1,000 shares 
outstanding and elects four of company 
X’s ten directors. Each share of class A 
stock has one vote in each of these 
elections. Class B has 100 shares 
outstanding and elects six of company 
X’s ten directors. Each share of class B 
stock has one vote in each of these 
elections. Company Y proposes to 
acquire all class B shares. Under the 
language of original § 801.12(b). since Y 
can only cast 100 votes for directors, the 
percentage of X’s voting securities held 
by Y after the acquisition would have 
been 100 divided by 1,100 (the total 
number of votes for directors that may 
be cast) or about 9 percent. Using that 
formula, Y’s acquisition would not have 
crossed the 15 percent threshold; 
furthermore, the acquisition would be 
below the threshold for the “solely for 
the purpose of investment” exemption of 
section (c)(9) of the act since it would 
not have exceeded 10 percent of X’s 
voting securities. And since Y would not 
have held 50 percent or more of X’s 
voting securities, the conclusive 
presumption of control in § 801.1(b)(1) 
would not have applied. 

Revised § 801.12(b)(1) calculates, 
more realistically, that company Y holds 
60 percent of the voting securities of 
company X. It reflects Y's influence 
more accurately by adopting a new 
formula that first determines Y’s voting 
power within each individual class of 
stock, and then determines Y’s total 
voting power by summing the ratios 
calculated for each individual class of 
stock. Moreover, since the number of 
directors each class elects can be 
different, the individual ratios are 
calculated by weighting Y’s voting 


power over each class by the proportion 
of the total number of directors that 
each class may elect. In the example 
above, the percentage of voting 
securities held by Y would then be 
determined by the following formula: 

Number of votes of class A stock held by Y 
divided by Total votes of class A stock 
times Directors elected by class A stock 
divided by Total number of directors 

Plus 

Number of votes of class B stock held by Y 
divided by Total votes of class B stock 
times Directors elected by class B stock 
divided by Total number of directors 

Example 1 following new § 801.12(b)(1) 
applies this formula to that hypothetical 
acquisition. 

The 1978 version of S 801.12(b)(i) 
referred to voting securities that 
“presently” entitle the holder to vote for 
directors. This terminology was 
intended to make clear that convertible 
voting securities were not included in 
the computations in that section. Since 
the Commission is not changing the 
treatment of convertible voting 
securities, the term, which had been 
inadvertently deleted in the proposed 
rule, has been restored to the final rule. 

Although the revision in S 801.12(b) is 
a major improvement in many 
situations, the Commission recognizes 
that it does not always describe fully the 
degree of influence over a corporation’s 
affairs that may result from the 
acquisition or holding of voting 
securities. For example, holdings of 
voting securities can be subject to 
constraints that increase or decrease the 
actual or potential influence of the 
holder. These may include staggered 
elections of corporate directors, 
cumulative voting rights, voting trusts or 
agreements, supermajority provisions, 
and convertible securities. 

The Commission has, however, found 
no objective and administrable criteria 
that will accurately reflect a holder’s 
degree of influence over a corporation’s 
affairs in all situations. The Commission 
has been unable to translate these 
myriad factors into a single proportional 
measure of voting power. While even 
after this revision of $ 801.12(b), voting 
power may be measured only roughly in 
some circumstances, the rule sets forth 
objective criteria that are quickly 
ascertainable in most instances. Such 
certainty of application was an essential 
consideration in the formulation of the 
premerger notification rules, which rely 
primarily and in the First instance on 
business entities being able to identify 
for themselves whether they have an 
obligation to file notification. 

The Commission solicited suggestions 
of a more exact method for calculating 


the degree of control stemming from 
holdings of voting securities, but no 
comments addressed the point. The only 
comment (16) that mentioned the issue 
at ail simply endorsed this revision of 
§ 801.12(b) as proposed. The 
Commission thus has concluded that 
this revision is preferable to an 
alternative that might measure voting 
power more precisely in some instances 
but would be much more difficult to 
apply. The Commission has promulgated 
this amendment in the same form as 
proposed. 

3. Section 801.13: Aggregation of Assets 
and Voting Securities 

Sections 801.13 and 801.14 state the 
circumstances under which parties must 
aggregate their purchases of voting 
securities and assets from the same 
person to determine their obligations 
under the act and rules. The purpose of 
aggregation is to treat acquisitions that 
are split into separate transactions the 
same as acquisitions that are 
consummated in a single transaction. 

The 1978 aggregation rules sometimes 
required repeated and burdensome 
reporting of even small asset 
acquisitions that had no anticompetitive 
potential. For example, the 1978 rules 
required the aggregation of two asset 
purchases from the same person if the 
purchases occurred within 180 days of 
each other, even though the first 
purchase had already been reported and 
the second was very small. A similar 
problem arose when a small purchase of 
assets followed a reportable acquisition 
of voting securities. To reduce this 
problem, amended § 801.13 eliminates 
aggregation when the later acquisition is 
an asset purchase, as long as the earlier 
acquisition (whether of assets or voting 
securities) was reported. 

The previous version of § 801.13(b) 
required a person acquiring assets to 
add the value of any assets acquired 
within the past 180 days from the same 
seller to determine whether the present 
purchase was reportable. The rule 
worked well, for example, in requiring 
notification when a person acquired $10 
million worth of assets following a $10 
million purchase from the same person 
the previous month. Similarly, if the 
original acquisition was of voting 
securities and the present acquisition 
was of assets, 5 801.14 operated to 
require aggregation, although in this 
case without the 180-day time limit. For 
example, a person that had previously 
acquired $8 million of a company’s stock 
and a year later planned to purchase $8 
million of assets from the same 
company had to file notification prior to 
the asset purchase (assuming that the 
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acquisition was otherwise reportable). 
These results are not altered by this 
amendment to § 801.13. 

The 1978 aggregation rules did not, 
however, work well in other 
circumstances. They could, for example, 
cause acquiring and acquired persons to 
file multiple notifications for tiny 
transactions. Once a person made a 
reportable acquisition by buying more 
than $15 million of another person’s 
voting securities or assets, the 
aggregation requirement (which required 
the inclusion of the prior transaction) 
often meant that any additional asset 
purchase, however small, would also 
satisfy the act’s size-of-transaction 
criteria. Consequently the transaction 
would again be subject to the 
notification and waiting requirements of 
the act (unless otherwise exempted). 

The Commission recognizes that 
repeated filings could be quite 
burdensome to the parties in such 
transactions, and that little antitrust 
purpose was served by receiving the 
subsequent report for the small 
transaction. 

The new rule alleviates this burden by 
creating a separate reporting obligation 
for each cluster of transactions that 
amounts to an aggregate $15 million. 
Thus, after one acquisition has been 
reported, the parties are not required to 
report subsequent asset acquisitions 
until they again amount to $15 million in 
the aggregate. With this modification, 
the small subsequent transactions are 
no longer reportable. 

The aggregation problem does not 
arise when the later transaction is an 
acquisition of voting securities only. 
Under § 801.13(b)(2). an earlier 
acquisition of assets is only aggregated 
with a subsequent asset acquisition, not 
with a later acquisition of voting 
securities. In addition, in a series of 
acquisitions involving only voting 
securities, S 802.21 exempts from the 
reporting requirements all acquisitions 
except those that meet or exceed the 
notification thresholds defined in 
5 801.1(h). 

No comments objected to the 
Commission's proposal to amend 
§ 801.13, and the Commission is 
promulgating the rule in substantially 
the same form as proposed. One 
comment (10) suggested three technical 
changes. First, the comment suggests 
that § 801.13 explicitly require that the 
earlier acquisition was in fact reported, 
not merely “subject to the filing and 
waiting requirements of the act." This 
change would require a person to 
continue to aggregate prior asset 
purchases if they had been reportable 
under the act but were not actually 


reported. This suggestion seems sound, 
and the Commission has adopted it. 

The second suggestion is that new 
§ 801.13(a)(3)(ii) explicitly reference 
§ 802.21 (exemption for subsequent 
acquisitions of voting securities that do 
not exceed a higher threshold). The 
Commission believes that the 
relationship with § 802.21 is clear. 
Nevertheless, to avoid any possible 
confusion, explicit reference to the 
exemption has been added to 
§ 801.13(a)(3)(ii). 

The third point raised by the comment 
is outside the scope of this rulemaking. 
The comment asserts that the 1978 
language of 8 801.13 falls “short of [its) 
goal" of requiring aggregation of all 
asset acquisitions between the same 
parties occurring within 180 days of 
each other. The comment suggests 
changes intended to make 5 801.13 more 
consistent with its stated goal. Since the 
point raised in the comment appears to 
be a useful suggestion, the Commission 
will study it and will, if appropriate, 
propose a change in 8 801.13 in the 
future. 

4. Section 802.35: Acquisitions by 
Employee Trusts 

New 8 802.35 exempts from the act's 
reporting provisions acquisitions of an 
employer’s voting securities by an 
employee trust pursuant to an Employee 
Stock Ownership Plan (“ESOP”). 
Frequently a pension plan, profit sharing 
plan, or bonus plan that an employer 
organizes as an ESOP acquires shares of 
employer’s stock on behalf of its 
employees. The plan typically holds the 
shares in trust for the employees. The 
original rules did not exempt such 
acquisitions of the employer’s voting 
securities even in the case of an ESOP 
that the employer controlled by having 
the contractual right to designate its 
trustee or trustees. This new rule 
provides such an exemption. It does not 
exempt acquisitions by ESOPs of voting 
securities of persons other than the 
employer. 

Under the 1978 rules, acquisitions of 
an employer’s securities pursuant to an 
ESOP were likely to be subject to the 
notification requirements of the act. 

Such acquisitions are often large enough 
to satisfy the $15 million size-of- 
transaction criterion of section 
7A(a)(3)(B). Furthermore, the ESOP trust 
is likely to meet the $10 million size-of- 
person criterion of section 7A(a)(2) 
because the trust is ordinarily 
considered to be controlled by the 
employer and must, pursuant to 
8 801.1(a)(1), include the total assets and 
annual net sales of the employer in 
determining its size. The intraperson 
exemption in 8 802.30 does not apply. 


however, because the ESOP is not 
within the same person as the employer 
“by reason of holdings of voting 
securities." No other exemption applied 
under the original rules. 

The conclusion that some ESOP 
transactions should be exempt is based 
on the distinctive characteristics of 
ESOP trusts. If complete ownership of 
voting securities, rather than just voting 
rights, were attributed to the individual 
employee beneficiaries of the ESOP, 
such acquisitions almost certainly 
would be too small to meet the $10 
million size-of-person and $15 million 
size-of-transaction criteria of the act. If 
the securities were held by an entity 
that was controlled by the employer “by 
reason of holding voting securities" 
rather than appointing trustees, then the 
transaction would be exempted by 
8 602.30 as an intraperson transaction. 
The rationales for not requiring small 
acquisitions to be reported and for 
exempting intraperson transactions both 
apply to an ESOP trust’s acquisition of 
an employer’s voting securities. The 
Commission has therefore created a new 
exemption for such acquisitions based 
on the mixture of stock ownership 
characteristics of ESOP trusts discussed 
below. 

Acquisitions of an employer’s 
securities pursuant to an ESOP 
represent an inexpensive source of 
financing for the employer because the 
ESOP is accorded advantageous tax 
treatment when the securities are 
acquired with borrowed money. See 
generally 26 U.S.C. 401 et seq. For this 
reason, the employer, not its employees, 
generally initiates the formation of an 
ESOP. In doing so. the employer 
typically retains the power to appoint 
and remove the trustee who manages 
the assets of an ESOP trust, although the 
trustee may have the authority to 
appoint a co-trustee as the custodian for 
the voting securities. Once a trust is 
established by a publicly held 
corporation, the employees, not the 
trustees, vote the employer securities 
held by the trust that are allocated to 
their account. 26 U.S.C. 409A(e)(2). The 
trustees, however, often retain the 
power to purchase and sell the employer 
securities. 

Under 8 801.1(cK3), the ESOP trust, 
like any trust, is deemed to hold the 
employer securities. For most 
irrevocable trusts, this result serves to 
guard against a possible antitrust 
problem because trustees usually have 
certain indicia of beneficial ownership, 
including the right to vote and the 
authority to dispose of all securities. 
From an antitrust viewpoint, therefore, 
competition would be threatened if a 
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non-ESOP trust acquired substantial 
blocks of voting securities of the 
employer and of a competing firm. If an 
ESOP trust were to hold securities of 
both the employer and a competing 
company, however, the two sets of 
securities would not necessarily be 
voted by the ESOP trust. In a publicly 
held company, the employees would 
typically vote the securities of their 
employer. Consequently* one usual 
situation that causes antitrust concern— 
the possibility that one entity might 
control two competing firms—is unlikely 
to pose a problem when an ESOP holds 
the shares of both the employer and of a 
competing firm. 

Nevertheless, an acquisition by an 
ESOP trust of a competing firm’s voting 
securities could restrain competition in 
other ways. For example, an employer 
that controls the trust by retaining the 
power to appoint and remove trustees 
might cause the trust to acquire a 
competitor. The existing premerger rules 
recognize the possibility of exercising 
influence through the power to appoint 
trustees. Section 801.1(b) declares that a 
person controls an entity if it has the 
right to “designate a majority of the 
directors of a corporation, or in the case 
of unincorporated entities, of individuals 
exercising similar functions” (e.#., 
trustees). Accordingly, when an 
employer controls the trust, the 
employer is considered the acquiring 
person and must report the trust’s 
acquisition of shares in another firm. 
Because this provision ensures that the 
competitive implications of acquiring 
another firm’s voting securities will 
continue to be reviewed, the 
Commission does not believe that it is 
also necessary to make the acquisition 
by the ESOP of an employer’s securities 
reportable. 

The provisions of the new rule take 
into account these distinctive features of 
ESOP trusts. Subsection: (a) Of the rule 
explicitly limits the exemption to trusts 
that are part of qualified stock bonus, 
pension* or profit sharing plans as 
defined in the Internal Revenue Code. 
These plans are most likely to make 
acquisitions large enough to be 
reportable. Subsection (b) limits the 
exemption to those trusts in which the 
employer has the right to appoint and 
remove the trustees or which the 
employer otherwise controls under 
§ 801.1(b). Subsection (c) provides 
further that the exemption applies only 
to acquisitions of voting securities 
issued by the employer (or by entities it 
controls). 

The examples emphasize that the 
ESOP exemption applies only to the 
acquisition of an employer’s voting 


securities. In example 1 the acquisition 
illustrates that voting securities issued 
by more than one entity (but not more 
than one person) can qualify for the 
exemption. The acquisition in example 2 
is not exempt because the issuer i9 
neither the employer nor an entity 
within the person of the employer. 

The Commission considered as 
alternatives means of exempting 
employee trust acquisitions either 
expanding the intraperson exemption in 
§ 802.30 or changing the definition of 
“hold” in 5 801.1(e). The Commission 
rejected both approaches for the reasons 
stated in the Notice of Proposed 
Rulemaking published on September 24, 
1985. 50 FR 38760-38761. 

Comment 16, the only one that dealt 
with this proposal, pointed out certain 
difficulties that may arise in determining 
whether an ESOP trust is controlled by 
the employer. The comment noted that 
some ESOP agreements provide that the 
collective bargaining representative of 
the employee-beneficiaries of the trust 
may have a veto over the employer’s 
appointment or removal of the 
tmstee(s). Whether this type of veto 
dilutes the employer’s influence over the 
trust so as to negate the element of 
control of § 801.1(b) is a factual issue 
that will need to be determined in each 
instance. The comment also pointed out 
that some ESOP trustees appoint a 
custodian, sometimes designated as a 
trustee or co-trustee, for the voting 
securities held by the trust. Again, the 
question of control under these 
circumstances is a factual one that will 
require individual analysis. 

Because all acquisitions of employer 
voting securities by ESOPs are exempt, 
it would not be appropriate to aggregate 
such acquisitions in the calculations 
under § 801.13. Such aggregation can be 
avoided by listing S 802.35 in 
§ 801.15(a)(2). and that section has been 
amended accordingly. 

5. Section 802.70(b): Acquisitions 
Subject to Prior Approval 

The Commission has deleted 
paragraph (b) of § 802.70, which had 
exempted from the notification and 
waiting requirements of the act certain 
acquisitions that require prior approval 
by the Federal Trade Commission or by 
a federal court. The Commission has 
concluded that although the principle of 
this rule—to eliminate duplicative 
notification requirements—was sound, 
the rule could well have troublesome 
practical effects for both the 
enforcement agencies and the parties 
subject to an order. The Commission 
wants to assure that the rule, which 
exempted only a few transactions each 
year, does not create a barrier to 


voluntary settlements of antitrust 
actions by unnecessarily requiring 
public disclosures of information about 
acquisitions. As a consequence, the 
Commission has concluded that the 
administration of the premerger program 
would be better served by eliminating 
the exemption. 

Previously. 8 802.70(b) exempted an 
entire acquisition from the requirements 
of the act if, pursuant to an order 
entered in an action brought by the 
Commission or the Department of 
Justice, the acquiring person was 
required to obtain approval of the 
Commission or a federal court prior to 
making an acquisition. For example, a 
diversified company engaged in both the 
lumber and the cement businesses 
might, as a result of an acquisition of a 
cement firm, have become subject to a 
prior approval order requiring it to 
submit all future cement acquisitions for 
review. The company, when 
contemplating a subsequent cement and 
lumber acquisition, would have been 
required to submit both the cement and 
lumber portions of the acquisition for 
approval under the order. 

When the 5 802.70(b) exemption 
existed, the enforcement agencies were 
required to insist upon their right to 
review under a prior approval order oil 
portions of a transaction, not merely 
those portions relevant to the order. 
However, this position could, in some 
instances, become an obstacle to 
obtaining consensual orders with 
companies because of the public 
disclosure procedures that are a part of 
prior approval orders. In contrast to the 
confidentiality required by section 7A(h) 
of the act for filings under the normal 
premerger notification program, review 
under an order typically requires the 
person requesting approval to place on 
the public record business information 
demonstrating that the acquisition is not 
anticompetitive. Thus, in the example 
from the previous paragraph, the 
diversified company would be required 
to disclose information about the 
lumber, as well as the cement, business. 
The Commission is concerned that the 
prospect of such hroad disclosures of 
business information might 
unnecessarily provoke a company to 
resist an order settling an antitrust 
matter. 

The Commission considered two 
approaches to this problem: (1) To 
require concurrent prior notifications 
under the order and the premerger 
notification program, or (2) to require 
separate notifications for different 
portions of an acquisition—those that 
will be reviewed within the terms of the 
order and those that will be reviewed 
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under the normal premerger notification 
procedures. The latter resolution, 
although logically superior, could 
require extremely complex definitions to 
include all transactions that might be 
relevant to the order. Such definitions 
could result in some transactions being 
placed in the wrong category and quite 
possibly would result in others not being 
adequately reported under either 
procedure. 

Accordingly, the Commission has 
decided to eliminate the exemption. This 
change will not significantly increase 
the number of filings (fewer than a 
dozen transactions were exempted 
under § 802.70(b) in 1984), nor the 
burden of compliance, since a firm 
would in any case have compiled much 
of the information required for its 
premerger filing in order to comply with 
the prior approval order. The 
Commission has decided that on 
balance, the administration of the 
premerger notification program and the 
enforcement of the antitrust laws will be 
enhanced by eliminating the exemption 
contained in $ 802.70(b). No comments 
addressed this proposal. 

The considerations underlying this 
rules change do not apply to divestitures 
subject to prior approval because in 
those orders the Commission or a 
federal court will have identified the 
transfers of assets that are relevant to 
those orders. There is, therefore, no 
reason to delete the exemption in 
§ 802.70(a) for divestitures pursuant to 
orders. 

6. Section 803.5: Affidavit Obligations of 
the Acquiring Person 

Section 803.5(a) requires that the 
acquiring person give notice to the 
acquired person in certain transactions. 
The Commission has modified this rule 

(1) to permit the notice to state the 
notification threshold the acquiring 
person will meet or exceed in lieu of the 
number of shares to be acquired and (2) 
to require the person to state, where 
applicable, the total number of shares to 
be held as a result of the acquisition. 

This rule requires an acquiring person 
in transactions subject to S 801.30 
(tender offers, open market purchases 
and other acquisitions of stock from 
persons other than the issuer) to submit 
with its Notification and Report Form an 
affidavit attesting that the issuer has 
received the notice required by 
5 803.5(a). The notice procedure serves 
two related purposes: To inform the 
issuer of its obligation to file the 
notification required by the act, and to 
provide the issuer and the antitrust 
agencies with evidence that the 
acquiring person seriously intends to 
consummate the transaction. 


When first promulgated, § 803.5(a) 
required the acquiring person to disclose 
in the notice to the issuer, among other 
things, the identity of the acquiring 
person and the number of securities of 
each class to be acquired. Because some 
acquiring persons could not state their 
intentions in terms of numbers of 
securities to be acquired, the 
Commission, by formal interpretation on 
December 28,1978, permitted such 
persons to state instead which of the 
reporting thresholds of 5 801.1(h) they 
intended to meet or exceed. 

This interpretation did not, however, 
address a different problem in the 1978 
version of § 803.5(a). That rule required 
the acquiring person to state only the 
number of securities to be acquired and 
not the number that would be held as a 
result of an acquisition. Since 5 801.13(a) 
requires the acquiring person to 
aggregate the voting securities it plans 
to acquire with all voting securities of 
the issuer that it already holds, it is this 
total number of shares that would give 
rise to a filing obligation. If the acquiring 
person had substantial holdings in the 
issuer before the acquisition, merely 
stating the number of shares it would 
acquire would not always make clear to 
the issuer that the acquisition was 
reportable. 

This amendment both codifies the 
1978 formal interpretation on 
notification thresholds and amends the 
rule to require the acquiring person to 
state, in instances in which the number 
of voting securities is specified, the 
number of voting securities that would 
be held as a result of the acquisition. 

Notice to the acquired issuer. These 
changes will assist in fulfilling the 
principal purpose of § 803.5(a)—to 
inform the acquired person of its 
obligation to file a Notification and 
Report Form with the antitrust 
enforcement agencies. In the 
transactions covered oy this rule, the 
issuer may have no reason to know that 
some or all of its shares are being 
acquired, because the voting securities 
are to be acquired from persons other 
than the issuer or an entity within the 
same person as the issuer. Section 
803.5(a) cures this potential problem by 
requiring the acquiring person to serve 
the notice before filing its notification. 

These amendments refine that 
process. By requiring that the notice 
state either the notification threshold the 
acquiring person will meet or exceed or 
the total number of voting securities to 
be held as a result of an acquisition, the 
amendments insure that the acquired 
person will receive notice of the 
acquiring person’s intention to make an 
acquisition that meets or exceeds the 
$15 million, or the 15, 25 or 50 percent of 


voting securities thresholds of § 801.1(h). 
From this statement and from 
knowledge about its own voting 
securities, the acquired person will have 
a basis for determining whether it has a 
notification obligation. 

The requirement that the notice 
include nonvoting securities has been 
deleted because they do not affect the 
notification obligation. 

Credibility of the acquisition plan. 

This amendment will also aid in 
fulfilling the second objective of 
§ 803.5(a)—to provide evidence of the 
seriousness of the acquiring person’s 
plan of action. The antitrust screening 
process initiated by the acquiring person 
requires the expenditure of significant 
resources by the issuer and the antitrust 
agencies. The rule therefore requires 
that the acquiring person provide 
evidence that it intends to make a 
reportable transaction and is not merely 
considering the possibility of making 
one. The evidence required falls into 
three categories: 

(1) The statement that the acquiring 
person has a "good faith 

intention ... to make (an) acquisition" 
(§ 803.5(a)(2)); 

(2) The statement of the specific 
number of securities that the person 
intends to hold or the filing threshold it 
intends to meet or exceed 

(§ 803.5(a)(l)(iii)); and 

(3) The communication of these and 
other facts to the acquired person 

(5 803.5(a)(1)). 

The statement of "good faith" intent is 
but one part of the evidence the rules 
require to establish that an acquiring 
person intends to make a reportable 
acquisition. That general statement 
gains greater credibility when the 
acquiring person declares the exact 
number of securities it intends to buy or 
the filing threshold it intends to cross. 
The greater specificity suggests that a 
plan has developed beyond the 
conceptual stage at least to the point 
where it could be implemented. In 
requi r ing a definite written declaration 
of a plan to acquire shares, this 
provision parallels the requirements that 
agreements to merge be executed 
(§ 803.5(b)) and that tender offers be 
publicly announced (§ 803.5(a)(2)) before 
filing notification. 

Because the acquired person and the 
enforcement agencies are entitled to be 
reasonably certain that a reportable 
acquisition will be made, 

§ 803.5(a)(l)(iii) requires the acquiring 
person to state in the notice a present 
intention to make such a reportable 
acquisition of voting securities. 
Accordingly, the Commission does not 
accept a statement in a notice, for 
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instance, that the acquiring person 
intends to make an acquisition that 
"may exceed” a reporting threshold, 
because that statement does not specify 
either a threshold that the person 
intends to meet or a current intention to 
acquire any shares. See Example 4. 
Similarly, the Commission does not 
accept a statement that a person will 
acquire "up to” a certain percentage or 
number of shares, since such a 
statement does not clearly express a 
present intent to acquire a percentage or 
number of shares that is reportable. See 
Example 5. 

The Commission had proposed 
requiring a statement of the specific 
present intent to meet or exceed a 
higher notification threshold once the 
person had established an intent to 
make a reportable acquisition. The 
effect of such an extension would have 
been, for example, to treat a filing in 
which the acquiring person states in its 
notice to the acquired person an 
intention “that it will acquire more than 
15% of the acquired person’s voting 
securities and it may acquire more than 
50% of those voting securities” as a filing 
solely for the 15% threshold. This 
proposal drew a mixed response from 
commenters. Comments 7 and 16 
objected to the proposal, arguing that 
requiring a subsequent filing prior to 
crossing the 25 or 50 percent thresholds 
would be unnecessary and burdensome. 
Comment 18, in contrast, supported the 
proposal, noting that because the 
percentage of voting securities acquired 
can be relevant to antitrust analysis, 
multiple filings can conserve 
Commission resources and permit 
smaller acquisitions that otherwise 
might be blocked if the transaction were 
analyzed at the 50 percent level. 

While the Commission agrees on 
balance with Comment 18 and does not 
believe this aspect of its original 
proposal would have imposed a major 
burden, it concedes that some additional 
burden would have resulted. Moreover, 
since the current practice, which treats 
the above language as a filing for the 
50% threshold, has not created 
substantial antitrust enforcement 
problems, the Commission has decided 
not to adopt this change. 

The Commission will thus continue its 
policy that requires the notice affidavit 
to demonstrate a firm intention to make 
a reportable acquisition, but allows 
filing for a higher threshold even when 
the intention to make that additional 
acquisition has not yet become fixed. 
Example 3 illustrates that when a person 
files for a threshold it plans to meet or 
exceed, it may also designate a higher 
threshold. The less stringent standard 


for designating the filing threshold 
accommodates the interest of the parties 
to a transaction and the antitrust 
agencies in most circumstances. Once 
the premerger review process is 
undertaken, the additional burden on 
the acquired person and the 
enforcement agencies occasioned by a 
review of a transaction at a higher 
threshold is usually relatively minor in 
comparison with the burden of 
conducting a completely separate 
review based on a subsequent filing by 
the acquiring person for that higher 
threshold. 

It should be noted, however, that it is 
unlikely to be advantageous for 
acquiring persons to file for a higher 
threshold if they do not expect to cross 
it within the period provided by § 803.7. 
As comment 18 noted, there are 
circumstances in which the antitrust 
agencies would permit a smaller holding 
of voting securities, but would challenge 
larger holdings. By filing for the higher 
threshold in such a transaction, the 
acquiring person might make it 
necessary for one of the agencies to 
seek to enjoin an acquisition based on 
the designated threshold, even though 
the immediate transaction contemplated 
would not have been challenged. 

Comment 2 noted that in many 
acquisitions to which § 801.30 applies 
the acquiring and acquired persons have 
executed an agreement in principle or a 
letter of intent to merge or acquire. It 
argues that in such instances it is 
pointless and burdensome to also 
require the acquiring person to deliver to 
the acquired person the notice required 
by § 803.5(a). While the Commission 
agrees that the notice can be redundant, 
it does not agree that delivery of the 
notice is a substantial burden or 
unnecessary. Acquisitions to which 
S 801.30 applies are by definition 
acquisitions of voting securities from 
persons other than the acquired person. 
Consequently, even if the agreement 
lapses for some reason, the rules still 
permit the acquiring person to proceed 
with the acquisition. In such 
circumstances, since the agreement is no 
longer in force, the acquired person 
might not be aware of its continuing 
responsibility to file. The Commission 
believes that the current notice 
requirement makes clear that the 
acquired person’s responsibility to file is 
based on the acquiring person’s intent to 
make a reportable acquisition and is 
independent of any agreement. 
Accordingly, it has not adopted the 
suggestion. 


7. Section 803.10(a): Running of Time in 
§801.40 Transactions 

The Commission has amended 
§ 803.10(a) in order to clarify when the 
waiting period begins in connection with 
the formation of a joint venture or other 
corporation (hereinafter “joint venture”) 
subject to § 801.40 of the rules. The 
amendment makes explicit that the 
waiting period does not begin until all 
venturers who are required to file have 
done so. This is consistent with the 
Commission staffs interpretation of the 
1978 version of 5 803.10(a). 

Before this amendment to § 803.10(a), 
it was possible to read the rule to 
provide for a separate waiting period for 
each individual venturer that began 
when each filed its notification. The 
Commission has amended the rule to 
eliminate this possible 
misinterpretation, which it believes 
would preclude effective review by the 
antitrust agencies of the formation of 
joint ventures. Separate waiting periods 
for individual venturers would mean 
that in some instances one venturer’s 
waiting period could expire before 
another venturer’s filing alerted the 
antitrust agencies to the need to issue 
requests for additional information to all 
venturers. To eliminate any possible 
ambiguity, the Commission has 
amended $ 803.10(a) to state explicitly 
that in the case of acquisitions covered 
by § 801.40, the waiting period begins 
when all venturers required to file a 
notification have done so. 

Although the Commission is adopting 
this amendment as proposed, it believes 
that the staffs prior position correctly 
interpreted previous $ 803.10. Old 
S 803.10 provided, in relevant part, that 
the waiting period for all acquisitions, 
other than those subject to 9 801.30, 
began on the “date of receipt of the 
notification . . . from: ... all persons 
required by the act and these rules to 
file notification.” In other words, the 
waiting period began only when all 
venturers required to file had done so. It 
was, however, possible to argue that the 
“all persona” language of 5 803.10 refers 
only to those persons required to file 
notification in connection with a 
particular “acquisition” and that 
§ 801.40 was intended to treat each 
individual venturer’s acquisition of 
stock of the joint venture corporation as 
a discrete acquisition. Since in each 
such “acquisition” only the venturer is 
required to file (the joint venture itself 
need not file), the result would be that 
the “all persons” requirement would be 
satisfied whenever an individual 
venturer filed notification. Thus, 
according to the argument, each 
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venturer would have a separate waiting 
period beginning as soon as it filed its 
notification. 

While this argument had support in 
some language of the rules, it was not 
consistent with the antitrust 
enforcement agencies’ need to conduct 
an analysis of the competitive 
relationships among the persons forming 
the joint venture corporation. As the 
Statement of Basis and Purpose to 
§ 802.41 notes, “it is the combination of 
the persons that form the new entity 
(and not the new entity standing alone) 
that presents antitrust issues when a 
new corporation is formed . . . .” 43 FR 
33496 (July 31,1978). Accordingly, to 
ensure that the enforcement agencies 
have the opportunity to evaluate the 
competitive relationships among all the 
venturers required to file, the agencies 
must be able to review all their 
notifications at the same time. It was on 
this basis that the Commission staff 
interpreted the language of the 1978 
version of 5 803.10(a) to mean that the 
waiting period for acquisitions subject 
to $ 801.40 began when all acquiring 
persons that were required to report had 
done so. To avoid any possible 
ambiguity, however, the rule has been 
amended to state this requirement 
explicitly. 

The relationship between this 
amendment and $ 803.10(b). (explaining 
when the waiting period ends) and 
i 803.20(c) (setting out the rules for an 
extended waiting period) is as follows: 
in acquisitions subject to § 801.40 in 
which a request for additional 
information is issued, the extended 
waiting period begins on the date the 
additional information or documentary 
material requested is received from all 
contributors to the joint venture 
corporation who received a request. 

Comment 16, the only comment to 
discuss this proposal, suggested that 
item 5(d) instead be revised to require 
the participants in the joint venture to 
identify the other persons participating. 
However, as discussed below in 
connection with the changes in the 
Form, the agencies have not had 
difficulty in ascertaining the identity of 
joint venture parties. Rather, the 
problem is that without having the 
filings of all the participants available at 
one time, the agencies might fail to 
notice possible anticompetitive 
consequences of the venture that would 
justify a second request. The 
Commission regards this amendment as 
an adequate resolution of the problem 
and believes no further changes are 
necessary at this time. 


8. Changes in Examples To Conform 
With Prior Amendments to the Rules 

On November 21,1979 and July 29, 
1983, the Commission published several 
changes in the premerger rules. See 44 
FR 66781 et seq. and 48 FR 34427 et seq. 
Our experience with those changes has 
indicated that it would be helpful to 
make several amendments to the 
examples appearing elsewhere in the 
premerger rules. The affected examples 
are example 1 to § 801.4, example 4 to 
§ 801.15, example 3 to § 801.30, the 
example to § 801.40, and example 1 to 
§ 802.41. These amendments elicited no 
comments. 

9. The Premerger Notification and 
Report Form 

The Commission has promulgated 
eight changes designed to clarify or 
simplify the Premerger Notification and 
Report Form. Seven of the changes were 
proposed in the Federal Register in 
September 1985; six of these appear in 
substantially the same form as they 
were proposed, and one has been 
reworded for the sake of clarity. One 
additional change, a clarification of an 
existing requirement, is a product of the 
staffs recent experience. The Form and 
its instructions have been revised to 
reflect these changes, and the revised 
version appears in this Federal Register 
Notice. 

The eight changes to the Form are 
discussed in paragraphs a-h below. 
Some of the changes are based on 
comments received by the Commission 
in response to its July 1982 Federal 
Register Notice. These comments are 
referred to as “earlier comments” or 
“prior comments.” Comments received 
in response to the 1985 rules change 
proposals are designated by number. 

Following paragraph h, sections 1-4 
address new issues that were raised in 
comments received pursuant to the 1985 
proposals. These comments did not 
specifically address the present changes 
to the Form but instead suggested 
further changes in the Form or raised 
other issues about the Form. 

Changes in the Report Form 

a. General Instructions . 

The general instructions to the Form 
detail the proper procedures for 
complying with the notification 
requirements. Some filing parties have 
misinterpreted one aspect of these 
instructions: when making a narrative 
response to an informational item in the 
Form on attachment pages, parties have 
sometimes failed to submit one set of 
those attachment pages with each copy 
of their Form. The Commission has 
therefore changed the general 


instructions to make clear that each 
filing person must submit two complete 
copies of the Form to the Commission 
and three complete copies of the Form to 
the Department of Justice and that each 
copy of the Form must have its own set 
of attachment pages. 

This provision does not apply to 
“documentary attachments,” which, as 
defined in the instructions to the Form, 
are the documents, usually prepared by 
the parties for purposes unrelated to the 
Form, that are submitted pursuant to 
item 2(d) (formerly 2(f)(i)), item 4. and 
§§ 803.1(b) and 803.11. The instructions 
require multiple submissions to each 
agency of narrative responses to items 
on the Form, but only a single copy per 
agency of each “documentary 
attachment.” 

This change in the general Form 
instructions makes clear that when 
parties choose to make their narrative 
responses on separate attachment 
pages, these responses are not 
“documentary attachments,” and 
multiple copies of these pages must still 
be supplied to each agency. Some filing 
parties had incorrectly treated these 
pages as “documentary attachments" 
and had submitted only one copy per 
agency. Such omissions hamper review 
by the agencies and could cause a filing 
to be deemed deficient. 

b. Description of Transaction 

The Commission has consolidated 
into one question the three items, 
formerly items 2(a), 2(b), and 2(c), that 
request a description of the transaction. 
Item 2(a) had asked for the names and 
addresses of the parties to the 
acquisition, a description of the assets 
or voting securities to be acquired, the 
consideration to be received from each 
party, and, if the acquisition involved a 
tender offer, the terms of the offer. Item 
2(b) had called for the scheduled 
consummation date, and item 2(c) had 
required a description of the manner in 
which the transaction was to be carried 
out, including scheduled major events 
such as stockholders’ meetings, other 
requests for government approval or 
tender offer dates. Parties had often 
repeated information when responding 
to these items; the Commission has 
therefore eliminated this redundancy by 
combining them into one question. 

Comment 22 pointed out that the 
proposed version of item 2(a) and the 
1978 version of item 2(d), which has 
been redesignated as item 2(b) but 
which is otherwise being retained 
unchanged, both asked for a description 
of the assets to be acquired. The 
Commission has further revised item 
2(a) in response to this comment so that 
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it no longer requires a description of the 
assets or voting securities. Instead, item 
2(a) simply asks whether assets or 
voting securities (or both) are being 
acquired. The detailed description of 
assets to be acquired is required by item 
2(b) (formerly 2(d)) and the description 
of the voting securities to be acquired is 
found in item 2(c) (formerly 2(e)). 

c. Description of Voting Securities To 
Be Acquired 

The Commission has changed item 
2(c) (which had been 2(e) but which has 
been redesignated) to allow persons 
who intend to acquire 100 percent of the 
acquired person’s voting securities to 
respond by stating that intent and 
providing the dollar value of the 
acquisition. Item 2(c) requires responses 
to eight subsections that elicit 
information about separate classes of 
voting securities and the amount of each 
that will be held by each acquiring 
person following the transaction. As the 
1978 Statement of Basis and Purpose 
pointed out, the purpose of the detailed 
breakdown is to enable the agencies to 
assess the degree of control resulting 
from the acquisition. 43 FR 33522 (July 
31.1978). The Commission recognizes 
that detailed responses are likely to be 
unnecessary when a person is acquiring 
100 percent of the voting securities of a 
company. In that case, the acquiring 
person will presumably have complete 
control of the acquired person. The 
same is true when two companies are 
merging or consolidating to form a new 
company. In these instances, therefore, 
the Commission has eliminated the 
detailed responses required by item 2(c). 
Item 2(c) now permits parties simply to 
state that 100% of the voting securities 
are being acquired. 

However, to enable the Commission 
to monitor compliance with the act with 
regard to previous acquisitions between 
the parties, parties must still give full 
responses to item 2(c) if, prior to the 
acquisition, the acquiring person held 15 
percent or more than $15 million of the 
acquired person's voting securities. 

Since holdings of this magnitude 
normally require a filing, disclosure of 
this information in item 2(c) will permit 
the agencies to inquire whether the prior 
acquisition was exempt from the act. For 
the sake of clarity, the wording of item 
2(c) has been altered from the form in 
which it was proposed. 

d. Index to Ancillary Documents 

The Commission has deleted item 
2(f)(ii), which had asked for an index of 
ancillary documents related to the 
acquisition agreement, such as those 
relating to personnel matters ( e.g .. union 
contracts and employment agreements). 


third-party financing agreements, leases, 
subleases and documents related to the 
transfer of realty. The 1978 Statement of 
Basis and Purpose stated that the index 
“will permit the agencies to identify 
particular documents in a second 
request.'* 43 FR 33523 (July 31.1978). In 
the Commission’s experience, however, 
this index has not been particularly 
helpful. Second requests do not usually 
focus on issues related to third-party 
agreements, subleases, union contracts 
or other documents listed in the index. If 
this type of information is needed, the 
agencies can ask for it descriptively in 
the second request even without an 
index of the documents. Since the index 
can be lengthy and time-consuming to 
prepare, the Commission has dropped 
this item from the Form. 

e. Shareholders and Holdings of Persons 
Filing Notification 

The Commission has changed the 
instructions to item 6 to specifically 
permit parties to identify where 
responses to this item can be found in a 
“documentary attachment” to the Form. 
The Commission does not object to 
parties responding to these items by 
referencing “documentary attachments’* 
submitted with a filing as long a9 they 
indicate the relevant pages in the 
attachments and as long as the 
information provided in the attachments 
is complete, up-to-date, and accurate. If 
the information contained in the 
attachments is not complete, up-to-date, 
and accurate, the filing will not be 
deemed substantially compliant and the 
waiting period will not begin until the 
correct materials are filed with both 
agencies. 

As revised, item 6(a) asks for a list of 
the filing person’s subsidiaries, except 
for subsidiaries with total assets of less 
than $10 million. Item 6(b) asks for a list 
of shareholders of each entity included 
within the person filing notification. 
Holders of 5 percent or more of the 
voting securities of any entity included 
within the person must be listed unless 
the entity has total assets of less than 
$10 million. Item 6(c) requires parties to 
list their minority holdings. Parties may 
omit holdings of less than 5 percent and 
holdings of issuers with total assets of 
less than $10 million. 

One prior comment stated that the 
Commission should permit parties to 
respond to these items by referencing a 
“documentary attachment” to the Form 
rather than including a response on the 
Form itself. The Commission is of the 
view that a response that references a 
“documentary attachment” is adequate 
so long as the specific pages of each 
attachment are indicated for each item. 


f List of Subsidiaries 

The Commission has changed item 
6(a) so that parties may omit 
subsidiaries with total assets of les9 
than $10 million. Item 6(a) requires 
persons filing notification to provide the 
name and headquarters mailing address 
of each entity included within the 
person filing notification. The 1878 
instructions gave parties the option of 
not listing entities with total assets of 
less than $1 million. Prior comments 
questioned whether a list of subsidiaries 
was helpful to the agencies’ antitrust 
review and especially whether the 
names of relatively small subsidiaries 
were necessary. 

To conduct their review, the agencies 
must be able to determine the names 
and addresses of all significant entities 
included within the parties to the 
acquisition. In many instances, the 
names of these subsidiaries can give the 
agencies a better understanding of the 
acquisition and can enable them to seek 
information from public sources, most of 
which is only available by company 
(subsidiary) name. The need for 
subsidiaries’ names is particularly 
compelling when the subsidiaries are 
foreign entities, since the SIC code 
information contained in item 5 is 
limited to U.S. operations. See S 803.2. 
Without the name of the foreign 
subsidiary, information about the 
person’s foreign operations is not 
readily obtainable. However, the 
Commission has recognized that some 
subsidiaries may be so small that even 
their names are unlikely to produce 
information relevant to the agencies’ 
antitrust review. The Commission has 
therefore raised the $1 million cut-off 
provided in original item 6(a) to $10 
million. This change was based in part 
on the fact that items 6(b) and 6(c) have 
always been subject to a $10 million cut¬ 
off and that these cut-off levels do not 
appear to have adversely affected the 
agencies' ability to conduct their 
antitrust review. 

g. Geographic Information in 
Overlapping SIC Codes 

The Commission has changed the 
level of specificity with which parties 
must provide certain geographic 
information. When an overlap occurred 
in certain SIC codes, the Commission 
had previously required that each party 
provide the address, arranged by the 
state, county, end city or town, of its 
establishments that derived revenue in 
the overlapping code. Now, for some of 
these codes, parties may provide only 
the state or states in which they derive 
revenue. 
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Item 7(a) of the Form requires the 
filing person to identify 4-digit industry 
SIC codes in which it has knowledge or 
belief that it and any other person which 
is a party to the acquisition also derives 
revenue (usually referred to as “the 
overlapping code" or "a four-digit 
overlap"). Item 7(c) requires the filing 
person to identify the geographic areas 
in which it derives revenue in 
overlapping codes. For most overlapping 
codes the filing person lists the states in 
which it derives revenue. In the 1978 
version of Item 7(c)(iv), parties were 
required to provide more detailed 
geographic information for overlaps in 
all SIC major groups 52-62 and 64-89. 

In most of these major groups, the 
agencies must determine the precise 
geographic areas in which the parties 
operate. For instance, acquisitions 
involving food stores, gasoline service 
s' i‘ions, hospitals, apparel and 
accessory stores, and banks require a 
detailed breakdown of geographic 
information, since the relevant 
geographic market is often a local area 
rather than an entire state or region. 
However, some of the SIC major groups 
identified in 1978 as requiring the more 
detailed breakdown have proved in fact 
not to require such detailed breakdowns 
in the initial Hart-Scott-Rodino filing. 

For instance, acquisitions involving 
securities brokers, insurance agents, 
investment offices and certain other 
businesses falling within these codes 
can be adequately reviewed without the 
initial filing providing such detailed 
information. Acquisitions involving 
overlaps in these codes either do not 
involve local markets or, if they do 
involve local markets, can still be 
adequately reviewed if the parties 
specify in their initial filings only the 
states in which they derive revenue. 
Therefore, the Commission has changed 
item 7(c) to require only state-by-state 
information for overlaps occurring in 
SIC major groups 62. 64-67, 72, 73, 76. 79, 
and 81-89. The SIC major groups that 
still require the parties to give the 
address, arranged by state, county, and 
city or town, of establishments where 
they derive revenue are listed in 
Attachment A. 

/?. Prior Acquisitions 

TIip Commission has changed item 9 
of the Form to require the acquiring 
person to provide information about 
acquisitions made within five years of 
filing rather than the ten years that had 
been required. 

If both the acquiring person and the 
acquired issuer or the acquired assets 
had attributable to them $1 million or 
more in revenue in the same 4-digit SIC 
code, the acquiring person must list in 


item 9 its past acquisitions of other 
persons that also derived revenue in 
that 4-digit SIC code. Only acquisitions 
of more than 50 percent of the voting 
securities or assets of entities that had 
annual net sales or total assets greater 
than $10 million in the year prior to the 
acquisition need be listed. In the original 
version of item 9 parties were required 
to list all such acquisitions that had 
taken place in the past ten years. The 
Commission has changed item 9 so that 
it now applies only to acquisitions in the 
past five years. 

The purpose of item 9 is to assist the 
agencies in identifying prior acquisitions 
by the acquiring person that may 
suggest a pattern of acquisitions in a 
particular industry by that person. See 
43 FR 33534 (July 31.1978). Several 
earlier comments suggested 
modifications of item 9. One such 
comment suggested raising to $10 
million the present $1 million cut-off for 
the overlap in the acquisition that is the 
subject of the notification. This 
suggestion was rejected because the 
agencies sometimes find overlaps of less 
than $10 million in a given 4-digit SIC 
code to be of competitive significance. 
This is particularly true when the parties 
compete in a small geographic area or 
when one of the parties has an 
extremely large share of a market. 

Another prior comment suggested that 
the ten-year period be reduced to five 
years. The Commission has adopted this 
suggestion. It believes that this change 
can be made without harming the 
agencies' ability to conduct a thorough 
antitrust review since an account of the 
acquiring person’s acquisitions over the 
past five years will give adequate notice 
of possible trends toward concentration. 
This change should significantly reduce 
the burden of this item because it will 
cut in half the number of years that 
parties will have to search for 
information about prior acquisitions and 
because it should be easier for 
companies to identify more recent 
acquisitions. 

Other Comments 

In addition to the comments discussed 
in paragraphs (a) through (h) above, 
comment 16 specifically endorsed the 
changes as proposed, and no comment 
objected to them. Several other 
comments suggested additional changes 
in the Form, requested clarification of 
existing items, or otherwise made 
observations about the Form's reporting 
requirements. The Commission takes 
this opportunity to respond to the issues 
raised in these comments. 

1. Comments about SIC code revenue 
required by the Form. Several comments 
made observations about the existing 


Report Form’s SIC code requirements. 
Comment 2 said it i9 difficult for 
companies to classify information in the 
correct code since some companies have 
internal bookkeeping inconsistencies 
and their SIC code classifications vary 
from year to year. The comment stated 
that this problem is especially acute 
when the classifications are highly 
detailed. Although compiling SIC-based 
information may occasionally be 
difficult, the Commission has found it 
the most workable way to determine 
whether and to what extent companies 
produce competing products. 

Similarly, comment 2 stated that it is 
difficult to provide the detailed 
breakdown required for 7-digit codes 
ending in "00." If a 7-digit code ends in 
"00.*’ the instructions require a further 
breakdown by codes listed in Appendix 
B of the Numerical List of Manufactured 
Products. Again, notwithstanding this 
possible difficulty, the Commission 
needs this detailed information for its 
antitrust review. 

The same comment also stated that 
SIC code information on interplant 
transfers as is required by § 803.2 is 
difficult to assemble, and that providing 
such information can result in some 
double counting. Here as well, despite 
the possible difficulty of gathering the 
information, the Commission believes 
that interplant transfers are relevant to 
antitrust review since internally 
consumed products must sometimes be 
considered in the market along with 
products sold externally. Furthermore, 
the Commission has not found the 
double counting problem 
insurmountable. Although the inclusion 
of interplant transfers means that the 
sum of SIC code revenues may slightly 
exceed the sales listed on the company’s 
most recent income statement, the 
agencies can take this possibility into 
account in performing their antitrust 
review. 

Comment 2 also observed that it is 
difficult to compile SIC code revenue, 
especially the more detailed 7-digit 
information, for recently acquired 
entities. This problem is more likely to 
occur if the recent acquisition was not 
reportable, since in a reported 
acquisition the acquired entity would 
already have compiled its SIC code 
information to fulfill its filing 
requirements. Again, even if the 
information has not been previously 
compiled and may be difficult to 
compile, it must be compiled in 
connection with the filing since the 
agencies' antitrust review depends on it. 

Comment 22 objected to item 5(b)(ii)'s 
requirement that current 7-digit 
information be provided for products 
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added since the base year. The comment 
pointed out that this item required 
companies to annually update 7-digit 
information for products they have 
recently added. The comment suggested 
that the information be supplied only for 
the year following the addition. 

The Commission needs SIC code 
information on all aspects of a person’s 
business, including recently commenced 
operations. This information must be as 
detailed as practicable. In this particular 
item, the Commission already permits 
parties the option of providing the 
information based on 7-digit SIC codes 
“or in the manner ordinarily used by the 
person filing notification.*’ It would not 
be workable, however, to permit parties 
to provide the information only for the 
year following its addition. If this were 
permitted, the parties to an acquisition 
would be providing dollar revenues for 
dissimilar years for added products, 
since any number of different 
intervening years would appear in 
addition to the base year and the most 
recent year. This would make it difficult 
for the Commission to compare the 
parties’ revenues. Moreover, if parties 
only provided revenues for new 
products for the year after the product 
was introduced, the Commission would 
often be unable to determine the present 
level of that person’s presence in the 
market. The new product may have 
generated very little revenue when it 
was introduced, but may have since 
gained a significant presence in the 
market. 

2. Suggested reduction in reporting 
requirements. Most of the observations 
about difficulties in complying with 
filing requirements centered around the 
need to provide SIC code information. 
Comment 22. however, also suggested 
two changes in the Form unrelated to 
SIC code data: Deletion of the 
requirement that persons submit an 
affidavit with the Form and deletion of 
the requirement that filing persons 
certify the Form. 

The Commission believes that these 
two requirements impose at most a 
minimal burden on the parties to an 
acquisition. The Commission needs to 
know that the acquisition that is the 
subject of the filing is actually planned 
and not hypothetical; this is the goal of 
the affidavit requirement. The 
Commission also needs to be certain 
that the information contained in the 
Form is accurate. The current 
certification requirement gives the 
Commission added assurance that a 
specific individual has taken 
responsibility for the accuracy of the 
information contained in the Form. The 
Commission believes that the small 


burden imposed by these requirements 
is outweighed by the importance of the 
requirements. If interested persons 
believe the burden imposed by these 
requirements is more substantial, the 
Commission would appreciate 
submissions describing the extent of the 
burden. 

3. Requests for clarification of Report 
Form instructions. Comment 2 requested 
clarification of the instructions for two 
items on the Form: Item 5(b)(ii) and item 
8. The Commission believes that the 
instructions are adequate and therefore 
does not propose to change them at this 
time. 

Item 5(b)(ii) requests information 
about products that have been added or 
deleted subsequent to 1982. The 
instruction to this item permits parties to 
identify added or deleted products 
either by 7-digit code or “in the manner 
ordinarily used by the person filing 
notification.*’ The instruction does not 
expressly define the term “products 
added or deleted." Most filing persons 
have correctly read the instructions to 
require only additions or deletions of 
products that comprise a 7-digit product 
code. In other words, for purposes of 
this item, parties should define the term 
“product" to mean all items that are 
classified in a single 7-digit code. For 
example, assume all widgets are 
classified in a single 7-digit code. If a 
person has always made blue and 
yellow widgets, and one year it begins 
production of red widgets, it need not 
list red widgets in item 5(b)(ii). 

Similarly, if the person stops making 
blue widgets, it need not list them as a 
deleted product. In both instances the 
addition and deletion took place within 
a existing or ongoing 7-digit code in 
which the person derived revenue in 
1982. 

Comment 2 requested a similar 
change in the instruction to item 8, 
which asks for information about any 
vendor-vendee relationship between the 
parties to the acquisition. To complete 
this item, each vendee must list the 
“products" it purchased from other 
parties to the acquisition. Only 
aggregate purchases of “products" of 
more than $1 million must be listed. To 
determine whether the $1 million figure 
applies, most parties have correctly read 
the existing instructions as defining the 
term “product” to mean a 7-digit SIC 
code. Thus, in our example above, if 
$750,000 worth of red widgets and 
$750,000 worth of blue widgets were 
purchased in the most recent year, the 
person should list widgets in item 8. If, 
however, blue and red widgets were 
properly classified in separate 7-digit 
codes, then in our example widgets 


would not be listed in item 8 since the $1 
million level would not be met for any 
given “product." 

4. Comments regarding joint venture 
filings. Two comments (7.16) expressed 
the concern that the Notification and 
Report Form did not provide the 
Commission with enough information to 
determine whether all the parties to the 
formation of a joint venture or other 
corporation had fulfilled their filing 
requirements. These comments arose in 
the context of the proposal to change 
rule 803.10(a), which codifies the 
Commission’s policy of starting joint 
venture waiting periods after all parties 
to the venture with a reporting 
obligation have filed. The comments 
asserted that the Commission would not 
be able to determine which parties to 
the acquisition were required to file and 
therefore the agencies would not know 
when to start the applicable waiting 
period. The Commission believes that 
the Form already requires enough 
information to allow the agencies to 
determine which joint venturers are 
required to file. 

The Form requires certain information 
about the parties to a joint venture. For 
instance, item 1(c) requires each party to 
”[g]ive the names of all ultimate parent 
entities of acquiring ... persons which 
are parties to the acquisition whether or 
not they are required to file 
notification. " (emphasis supplied) In the 
joint venture context, this item requires 
the name of each person that will 
acquire any voting securities of the 
venture, even if the parties do not 
believe that some of those persons will 
ultimately have a reporting obligation. 
Similarly the subparts of item 2(c) 
(formerly 2(e)) require detailed 
information about the amount and dollar 
value of the voting securities to be 
acquired by each person. Each joint 
venturer that files must supply this 
information for each person acquiring 
securities of a joint venture corporation. 

Item 5(d) requires detailed 
information about all contributions to 
the joint venture or other corporation. 
Item 5(d)(ii)(A) requires a list of 
contributions from each person forming 
the venture and item 5(d)(ii)(D) requires 
a full description of the consideration to 
be received by each person forming the 
joint venture. Neither item is limited to 
persons required to file. Therefore each 
person that files for a joint venture must 
disclose this information for itself and 
every other person forming the venture. 

These items, when read together, give 
the Commission considerable 
information about each venturer. The 
Commission will know the names of 
each contributor, the amount and value 
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of the securities each venturer will 
receive and the contributions made by 
each venturer. Once the first venturer 
files, the Commission can readily 
determine from that filing which other 
venturers will meet the act's size-of- 
transaction test. Furthermore, the names 
of the other venturers will likely permit 
the Commission to determine from 
public sources which of the other 
venturers appear to meet the commerce 
and size-of-person tests. 

Comments 7 and 16 suggested that 
parties be specifically required to state 
which other parties to the joint venture 
are required to file. The Commission 
agrees that this would not be 
particularly burdensome and that it 
would provide further confirmation of 
the Commission’s independent 
evaluation of who must file. 
Nevertheless, the Commission has not 
adopted the suggestion at this time since 
it has not in the past had difficulty 
determining which venturers must file. If 
in the future the Commission 
experiences difficulty determining which 
joint venturers must file (particularly if 
filing persons resist the Commission's 
attempts to determine this information 
informally), the Commission will 
propose a change suitable to remedy the 
problem. 

Attachment A 

SIC major groups in which parties are 
required to provide the address, 
arranged by state, county, and city or 
town, of each establishment from which 
they derive dollar revenues. 

Division G. Retail Trade 

Major Group 52. Building materials, 
hardware, garden supply, and mobile 
home dealers. 

Major Group 53. General merchandise 
stores. 

Major Group 54. Food stores. 

Major Group 55. Automotive dealers 
and gasoline service stations. 

Major Group 56. Apparel and accessory 
stores. 

Major Group 57. Furniture, home 
furnishings, and equipment stores. 
Major Group 58. Eating and drinking 
places. 

Major Group 59. Miscellaneous retail. 

Division H. Finance, Insurance and Real 
Estate 

Major Group 60. Banking. 

Major Group 61. Credit Agencies other 
than banks. 

Division /. Services 

Major Group 70. Hotels, rooming houses. 

camps, and other lodging places. 
Major Group 75. Automotive repair, 
services, and garages. 


Major Group 78. Motion pictures. 

Major Group 80. Health services. 

List of Subjects 

16 CFR Parts 801 and 802 

Antitrust. 

16 CFR Part 803 

Antitrust, Reporting and 
recordkeeping requirements. 

Accordingly, 16 CFR Parts 801, 802 
and 803 are amended as follows: 

A. The authority for Parts 801, 802 and 
803 continues to read as follows: 

Authority: Sec. 7A(d) of the Clayton Act. 15 
U.S.C. 18a(d). as added by sec. 201 of the 
Hart-Scott-Rodino Antitrust Improvements 
Act of 1978. Pub. L. 94-435, 90 Stat. 1390. 

PART 801—COVERAGE RULES 

B. Example 1 to 5 801.4(b) is revised to 
read as set forth below. 

§ 801.4 Secondary acquisitions. 

« • * * « 

(b)* * * 

Examples: 1. Assume that acquiring person 
“A" proposes to acquire all the voting 
securities of corporation B. This section 
provides that the acquisition of voting 
securities of issuers held but not controlled 
by B or by any entity which B controls are 
secondary acquisitions by “A.” Thus, if B 
holds more than $15 million of the voting 
securities of corporation X (but does not 
control X). and ‘A” and "X" satisfy sections 
7A (a)(1) and (a)(2), “A" must file notification 
separately with respect to its secondary 
acquisition of voting securities of X. M X” must 
file notification within fifteen days (or in the 
case of a cash tender offer, 10 days) after “A" 
files, pursuant to § 801.30. 

• « « « • 

C. Section 801.11(a) is revised and a 
new § 801.11(e) is added to read as set 
forth below. 

§801.11 Annual net sales and total assets. 

(a) The annual net sales and total 
assets of a person shall include all net 
sales and all assets held, whether 
foreign or domestic, except as provided 
in paragraphs (d) and (e) of this section. 
• • • • • 

(e) Subject to the limitations of 
paragraph (d) of this section, the total 
assets of: 

(1) An acquiring person that does not 
have the regularly prepared balance 
sheet described in paragraph (c)(2) of 
this section shall be. for acquisitions of 
each acquired person: 

(i) All assets held by the acquiring 
person at the time of the acquisition. 

(ii) Less all cash that will be used by 
the acquiring person as consideration in 
an acquisition of assets from, or in an 
acquisition of voting securities issued 
by, that acquired person (or an entity 


within that acquired person) and less all 
cash that will be used for expenses 
incidental to the acquisition, and less all 
securities of the acquired person (or an 
entity within that acquired person); and 

(2) An acquired person that does not 
have the regularly prepared balance 
sheet described in paragraph (c)(2) of 
this section shall be either 

(i) All assets held by the acquired 
person at the time of the acquisition, or 

(ii) Where applicable, its assets as 
determined in accordance with 

§ 801.40(c). 

Examples: For examples 1-4, assume lhat 
A is a newly-formed company which is not 
controlled by any other entity. Assume also 
that A has no sales and does not have the 
balance sheet described in paragraph (c)(2) of 
this section. 

1. A will borrow $105 million in cash and 
will purchase assets from B for $100 million. 

In order to establish whether A’s acquisition 
of B's assets is reportable. A s total assets are 
determined by subtracting the $100 million 
that it will use to acquire B s assets from the 
$105 million that A will have at the time of 
the acquisition. Therefore, A has total assets 
of $5 million and does not meet the size-of- 
person test of section 7A(a)(2). 

2. Assume that A will acquire assets from B 
and that, at the time it acquires B‘s assets, A 
will have $85 million in cash and a factory 
valued at $20 million. A will exchange the 
factory and $80 million cash for B's assets. To 
determine A’s total assets. A should subtract 
from the $85 million cash the $80 million that 
will be used to acquire assets from B and add 
the remainder to the value of the factory. 
Thus, A has total assets of $25 million. Even 
though A will use the factory as part of the 
consideration for the acquisition, the value of 
the factory must still be included in A’s total 
assets. 

Note that A and B may also have to report 
the acquisition by B of A’s non-cash assets 
(i.e., the factory). For that acquisition, the 
value of the cash A will use to buy B’s assets 
is not excluded from A’s total assets. Thus, in 
the acquisition by B. A's total assets are $105 
million. 

3. Assume that company A will make a 
$200 million acquisition and that it must pay 
a loan origination fee of $5 million. A 
borrows $211 million. A does not meet the 
size-of-person test in section 7A(a)(2) 
because its total assets are less than $10 
million. $200 million is excluded because it 
will be consideration for the acquisition and 
$5 million is excluded because it is an 
expense incidental to the acquisition. 
Therefore, A is only e $6 million person. 

4. Assume that A borrows $150 million to 
acquire $100 million of assets from person B 
and $45 million of voting securities of person 
C. To determine its size for purposes of its 
acquisition from person B. A subtracts the 
$100 million that it will use for that 
acquisition. Therefore, A has total assets of 
$50 million for purposes of its acquisition 
from B. To determine its size with respect to 
its acquisition from person C, A subtracts the 
$45 million that will be paid for C’s voting 
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securities. Thus, for purposes of its 
acquisition from C. A has total assets of $105 
million. In the first acquisition A meets the 
$10 million size-of-person test and in the 
second acquisition A meets the $100 million 
size-of-person test of section 7A(a)(2). 

D. Section 801.12(b)(1) is revised to 
read as set forth below. 

§ 801.12 Calculating percentage of voting 
securities or assets. 

« * * • ♦ 

(b) Percentage of voting securities . (1) 
Whenever the act or these rules require 
calculation of the percentage of voting 
securities of an issuer to be held or 
acquired, the percentage shall be the 
sum of the separate ratios for each class 
of voting securities, expressed as a 
percentage. The ratio for each class of 
voting securities equals: 

(i) (A) The number of votes for 
directors of the issuer which the holder 
of a class of voting securities is 
presently entitled to cast, and as a result 
of the acquisition, will become entitled 
to cast, divided by, 

(B) The total number of votes for 
directors of the issuer which presently 
may be cast by that class, and which 
will be entitled to be cast by that class 
after the acquisition, multiplied by, 

(ii) (A) The number of directors that 
class is entitled to elect, divided by (B) 
the total number of directors. 

Examples: In each of the following 
examples company X has two classes of 
voting securities, class A. consisting of 1000 
shares with each share having one vote, and 
class B. consisting of 100 shares with each 
share having one vote. The class A shares 
elect four of the ten directors and the class B 
shares elect six of the ten directors. 

In this situation, § 801.12(b) requires 
calculations of the percentage of voting 
securities held to be made according to 
the following formula: 

Number of votes of class A held divided by 
Total votes of class A times Directors 
elected by class A stock divided by Total 
number of directors 

Plus 

Number of votes of class B held divided by 
Total votes of class B times Directors 
elected by class B stock divided by Total 
number of directors 

1. Assume that company Y holds all 100 
shares of class B stock and no shares of class 
A stock. By virtue of its class B holdings, Y 
has all 100 of the votes which may be cast by 
class B stock and can elect six of company 
X’s ten directors. Applying the formula which 
results from the rule, Y calculates that it 
holds 100/100 x 6/10 or 60 percent of the 
voting securities of company X because of its 
holdings of class B stock and no additional 
percentage derived from holdings of class A 
stock. Consequently. Y holds a totaPof 60 
percent of the voting securities of company X. 

2. Assume that company Y holds 500 shares 
of class A stock and no shares of class B 


stock. By virtue of its class A holdings, Y has 
500 of the 1000 votes which may be cast by 
class A to elect four of company X’s ten 
directors. Applying the formula, Y calculates 
that it holds 500/1000 x 4/10 or 20 percent of 
the voting securities of company X from its 
holdings of class A stock and no additional 
percentage derived from holdings of class B 
stock. Consequently. Y holds a total of 20 
percent of the voting securities of company X. 

3. Assume that company Y holds 500 shares 
of class A stock and 60 shares of class B 
stock. Y calculates that it holds 20 percent of 
the voting securities of company X because of 
its holdings of class A stock (see example 2). 
Additionally, as a result of its class B 
holdings Y has 60 of the 100 votes which may 
be cast by class B stock to elect six of 
company X’s ten directors. Applying the 
formula. Y calculates that it holds 60/100 x 

6/10 or 36 percent of the voting securities 
of company X because of its holdings of class 
B stock. Since the formula requires that a 
person that holds different classes of voting 
securities of the same issuer add together the 
separate percentages calculated for each 
class. Y holds a total of 56 percent (20 percent 
plus 36 percent) of the voting securities of 
company X. 

* • • * * 

E. Section 801.13(a)(1) is revised, a 
new § 801.13(a)(3) and a new example 4 
following § 801.13 (a)(2)(ii) are added, 
and 5 801.13(b)(2)(ii) excluding the 
example, is revised to read as set forth 
below. 

§ 801.13 Voting securities or assets to be 
held as a result of an acquisition. 

(a) Voting securities. (1) Subject to the 
provisions of § 801.15, and paragraph 
(a)(3) of this section, all voting securities 
of the issuer which will be held by the 
acquiring person after the 
consummation of an acquisition shall be 
deemed voting securities held as a result 
of the acquisition. The value of such 
voting securities shall be the sum of the 
value of the voting securities to be 
acquired, determined in accordance 
with 5 801.10(a), and the value of the 
voting securities held by the acquiring 
person prior to the acquisition, 
determined in accordance with 
paragraph (a)(2) of this section. 

( 2 ) * * * 

Examples: * # * 

4. On January 1, Company A acquired $30 
million of voting securities of Company B. 
M A” and ”B” filed notification and observed 
the waiting period for that acquisition. 

Company A plans to acquire $1 million of 
assets from company B on May 1 of the same 
year. Under 5 801.13(a)(3). “A” and **B” do 
not aggregate the value of the earlier 
acquired voting securities to determine 
whether the acquisition is subject to the act. 
Therefore, the value of the acquisition is $1 
million and it is not reportable. 

-(3) Voting securities held by the 
acquiring person prior to an acquisition 
shall not be deemed voting securities 


held as a result of that subsequent 
acquisition if: 

(1) The acquiring person is, in the 
subsequent acquisition, acquiring only 
assets: and 

(ii) The acquisition of the previously 
acquired voting securities was subject to 
the Filing and waiting requirements of 
the act (and such requirements were 
observed) or wa9 exempt pursuant to 
5 802.21. 

(b) Assets. * * * 

( 2 ) * * # 

(ii) Subject to the provisions of 
§ 801.15, if the acquiring person has 
acquired from the acquired person 
within the 180 calendar days preceding 
the signing of such agreement any assets 
which are presently held by the 
acquiring person, and the acquisition of 
which was not previously subject to the 
requirements of the act or the 
acquisition of which was subject to the 
requirements of the act but they were 
not observed, then only for purposes of 
section 7A(a)(3)(B) and 5 801.1(h)(1), 
both the acquiring and the acquired 
persons shall treat such assets as though 
they had not previously been acquired 
and are being acquired as part of the 
present acquisition. The value of any 
assets previously acquired which are 
subject to this subparagraph shall be 
determined in accordance with 
§ 801.10(b) as of the time of their prior 
acquisition. 

* • • * • 

F. Section 801.15(a)(2) is revised to 
read as set forth below. 

§ 801.15 Aggregation of voting securities 
and assets the acquisition of which was 
exempt. 

* « • • • 

(a) * • * 

(2) Sections 802.6(b)(1). 002.8.802.31. 
802.35, 802.50(a)(1). 802.51(a), 802.52. 
802.53. 802.63, and 802.70; 

ft ft ft ft • 

G. Example 4 to 5 801.15(c) is revised 
to read as set forth below. 

§ 801.15 Aggregation of voting securities 
and assets the acquisition of which was 
exempt 

* • • • • 

(C) * * * 

Examples: # # 

4. Assume that acquiring person "B,' , a 
United States person, acquired from 
corporation X two mines located abroad, and 
assume that the acquisition price was $40 
million. In the most recent year, sales in the 
United States attributable to the mines were 
$15 million, and thus the acquisition was 
exempt under $ 802.50(a)(2). Within 180 days 
of that acquisition. ”B” seeks to acquire a 
third mine from X. to which United States 
sales of $12 million were-attributsble in the 
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most recent year. Since under 5 801.13(b)(2). 
as a result of the acquisition. "B" would hold 
all three mines of X. and the $25 million 
limitation in 5 802.50(a)(2) would be 
exceeded, under paragraph (b) of this rule. 

’’B" would hold the previously acquired 
assets for purposes of the second acquisition. 
Therefore, as a result of the second 
acquisition, "B" would hold assets of X 
exceeding $15 million, would not qualify for 
the exemption in § 802.50(a)(2), and must 
observe the requirements of the act before 
consummating the acquisition. 

H. Example 3 to 5 801.30(b) is revised 
to read as set forth below. 

S 801.30 Tender offers and acquisitions of 
voting securities from third parties. 

• « • • • 

(b) * * * 

Examples: 000 

3. Suppose that acquiring person “A** 
proposes to acquire 50 percent of the voting 
securities of corporation B which in turn 
owns 30 percent of the voting securities of 
corporation C. Thus "A’s" acquisition of C’s 
voting securities is a secondary acquisition 
(see 5 801.4) to which this section applies 
because "A” is acquiring C’s voting securities 
from a third party (B). Therefore, the waiting 
period with respect to *'A‘s” acquisition of 
C’s voting securities begins when "A” files its 
separate Notification and Report Form with 
respect to C. and “C” must file within 15 days 
(or in the case of a cash tender offer. 10 days) 
thereafter. "A’s” primary and secondary 
acquisitions of the voting securities of B and 
C are subject to separate waiting periods: see 
5 801.4. 

I. The example to 5 801.40 is revised to 
read as set forth below. 

5 801.40 Formation of Joint venture or 
other corporations. 

• « * • * 

Example: Persons ”A,” "B," and ”C” agree 
to create new corporation N, a joint venture. 
“A," "B." and “C” will each hold one third of 
the shares of N. “A" has more than $100 
million in annual net sales. "B" has more than 
$10 million in total assets but less than $100 
million in annual net sales and total assets. 
Both ”C’"8 total assets and its annual net 
sales are less than $10 million. "A.” "B." and 
"C" are each engaged in commerce. "A," “B,” 
and "C" have agreed to make an aggregate 
initial contribution to the new entity of $6 
million in assets and each to make additional 
contributions of $6 million in each of the next 
three years. Under paragraph (c). the assets 
of the new corporation are $60 million. Under 
paragraph (b), only “A" must file notification. 
Note that “A” also meets the criterion of 
section 7A(a)(3) since it will be acquiring one 
third of the voting securities of the new entity 
for $20 million. N need not file notification; 
see § 802.41. 

PART 802—EXEMPTION RULES 

). Section 802.35 is added to read as 
set forth below. 


§ 802.35 Acquisitions by employee trusts. 

An acquisition of voting securities 
shall be exempt from the notification 
requirements of the act if: 

(a) The securities are acquired by a 
trust that meets the qualifications of 
section 401 of the Internal Revenue 
Code; 

(b) The trust is controlled by a person 
that employs the beneficiaries and, 

(c) The voting securities acquired are 
those of that person or an entity within 
that person. 

Examples: 1. Company A establishes a 
trust for its employees that meets the 
qualifications of section 401 of the Internal 
Revenue Code. Company A has the power to 
designate the trustee of the trust. That bust 
then acquires 30% of the voting securities of 
Company A for $30 million. Later, the trust 
acquires 20% of the stock of Company B. a 
wholly-owned subsidiary of Company A. for 
$20 million. Neither acquisition is reportable. 

2. Assume that in the example above, “A” 
has total assets of $100 million. "C" also has 
total assets of $100 million and is not 
controlled by Company A. The trust 
controlled by Company A plans to acquire 40 
percent of the voting securities of Company C 
for $40 million. Since Company C is not 
included within “A.” "A” must observe the 
requirements of the act before the trust 
makes the acquisition of Company C’s 
shares. 

K. Example 1 to § 802.41 is revised to 
read as set forth below. 

§ 802.41 Joint venture or other 
corporations at time of formation. 
***** 

Examples: 1. Corporations A and B, each 
having sales of $100 million, each propose to 
contribute $20 million in cash in exchange for 
50 percent of the voting securities of a new 
corporation, N. Under this section, the new 
corporation need not file notification, 
although both "A" and "B" must do so and 
observe the waiting period prior to receiving 
any voting securities of N. 
***** 

L. Section 802.70 is revised to read as 
set forth below. 

§ 802.70 Acquisitions subject to order. 

An acquisition shall be exempt from 
the requirements of the act if the voting 
securities or assets are to be acquired 
from an entity ordered to divest such 
voting securities or assets by order of 
the Federal Trade Commission or of any 
Federal court in an action brought by 
the Federal Trade Commission or the 
Department of Justice. 

PART 803—TRANSMITTAL RULES 

M. Section 803.5, is amended by 
revising paragraph (a)(l)(iii), by adding 
examples 2, 3. 4, and 5 to paragraph 
(a)(2), and by designating the 
unnumbered example as example 1, as 
set forth below. 


§ 803.5 Affidavits required. 

(a) (1) * * * 

(iii) The specific classes of voting 
securities of the issuer sought to be 
acquired; and if known, the number of 
securities of each such class that would 
be held by the acquiring person as a 
result of the acquisition or, if the number 
is not known, the specific notification 
threshold that the acquiring person 
intends to meet or exceed; and, if 
designated by the acquiring person, a 
higher threshold for additional voting 
securities it may hold in the year 
following the expiration of the waiting 
period; 

***** 

( 2 ) * • * 

Examples: 0 0 0 

In examples 2-5 assume that one percent of 
B’8 shares are valued at $15 million. 

2. “A” holds 100,000 shares of the voting 
securities of Company B. "A" has a good 
faith intention to acquire an additional 
900,000 shares of Company B's voting 
securities. “A’’ states in its notice to B, inter 
alia, that as a result of the acquisition it will 
hold 1,000.000 shares. If 1,000.000 shares of 
Company B represents 20 percent of 
Company B's outstanding voting securities, 
the statement will be deemed by the 
enforcement agencies a notification for the 15 
percent threshold. 

3. Company A intends to acquire voting 
securities of Company B. ”A” does not know 
exactly how many shares it will acquire, but 
it knows it will definitely acquire 15 percent 
and may acquire 50 percent of Company B's 
shares. "A"'s notice to the acquired person 
would meet the requirements of 

5 803.5(a)(l)(iii) if it states, inter alia, either: 
"Company A has a present good faith 
intention to acquire 15 percent of the 
outstanding voting securities of Company B. 
and depending on market conditions, may 
acquire more of the voting securities of 
Company B and thus designates the 50 
percent threshold" or "Company A has a 
present good faith intention to acquire 15 
percent of the outstanding voting securities of 
Company B. and depending on market 
conditions may acquire 50 percent or more of 
the voting securities of Company B." The 
Commission would deem either of these 
statements as intending to give notice for the 
50 percent threshold. 

4. "A" states, inter alia, that, "depending on 
market conditions, it may acquire 100 percent 
of the shares of B." "A"’s notice does not 
comply with 5 803.5 because it does not state 
an intent to meet or exceed any notification 
threshold. “A"'s filing will be considered 
deficient within the meaning of § 803.10(c)(2). 

5. "A" states, inter alia, that it has 
commenced a tender offer for "up to 55 
percent of the outstanding voting securities of 
Company B." "A’"s notice does not comply 
with 5 803.5 because use of the term "up to" 
does not state an intent to meet or exceed 
any notification threshold. The filing will 
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FEDERAL TRADE COMMISSION 

16 CFR Parts 801, 802 and 803 

Premerger Notification; Reporting and 
Waiting Period Requirements 

agency: Federal Trade Commission. 
action: Notice of proposed rulemaking. 

summary: These proposed rules would 
amend the premerger notification rules 
that require the parties to certain 
mergers or acquisitions to file reports 
with the Federal Trade Commission and 
the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice, and to wait a 
specified period of time before 
consummating such transactions. The 
reporting and waiting period 
requirements are intended to enable 
these enforcement agencies to determine 
whether a proposed merger or 
acquisition might violate the antitrust 
laws if consummated and, when 
appropriate, to seek a preliminary 
injunction in federal court to prevent 
consummation. During the eight years 
the rules have been in effect, the Federal 
Trade Commission, with the 
concurrence of the Assistant Attorney 
General for Antitrust, has amended the 
premerger notification rules several 
times in order to improve the program’s 
effectiveness and to lessen the burden 
of complying with the rules. These 
proposed revisions are intended to 
improve the program’s effectiveness by 
amending the definition of the term 
’‘control” as it applies to partnerships 
and other entities that do not have 
outstanding voting securities. 
date: Comments must be received on or 
before April 6,1987. 
addresses: Written comments should 
be submitted to both (1) the Secretary, 
Federal Trade Commission, Room 136, 
Washington, DC 20580, and (2) the 
Assistant Attorney General, Antitrust 
Division, Department of Justice. Room 
3214, Washington, DC 20530. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth M. Davidson, Attorney, 
Evaluation Office, Bureau of 
Competition. Room 394, Federal Trade 
Commission, Washington, DC 20580. 
Telephone: (202) 326-3300. 
SUPPLEMENTARY INFORMATION: 

Regulatory Flexibility Act 

The proposed amendments to the 
Hart-Scott-Rodino premerger 
notification rules are designed to 
improve the effectiveness of the 
premerger notification program. They 
alter the approach to rulemaking 
proposed on September 24.1985 (50 FR 


38742, see Proposal 1) by narrowing the 
types of transactions that would have 
been made reportable by the previously 
proposed rules. The Commission has 
determined that none of the proposed 
rules is a major rule, as that term is 
defined in Executive Order 12291. The 
proposed rules will not result in: An 
annual effect on the economy of $100 
million or more: a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in the domestic market. None of the 
amendments would expand the 
coverage of the premerger notification 
rules in a way that would affect small 
business. Therefore, pursuant to section 
605(b) of the Administrative Procedure 
Act. 5 U.S.C. 605(b), as added by the 
Regulatory Flexibility Act, Pub. L. 96- 
354 (September 19,1980), the Federal 
Trade Commission certifies that these 
rules will not have a significant 
economic impact on a substantial 
number of small entities. Section 603 of 
the Administrative Procedure Act, 5 
U.S.C. 603, requiring a Final regulatory 
flexibility analysis of some rules, is 
therefore inapplicable. 

Paperwork Reduction Act 

The Hart-Scott-Rodino Premerger 
Notification rules and report form 
contain information collection 
requirements as defined by the 
Paperwork Reduction Act. 44 U.S.C. 

3501 et seq. These requirements have 
been reviewed and approved by the 
Office of Management and Budget (OMB 
Control No. 3084-0005). Because the 
proposed amendments would affect the 
information collection requirements of 
the premerger notification program, the 
proposed amendments have been 
submitted to OMB for review under 
section 3504(h) of the Paperwork 
Reduction Act. Comments on that 
submission may be directed to the 
Office of Information and Regulatory 
Affairs. Office of Management and 
Budget, Washington, DC 20503, 
Attention: Don Arbuckle. Desk Officer 
for the Federal Trade Commission. 

Background 

Section 7A of the Clayton Act ("the 
act”), 15 U.S.C. 18a, as added by 
sections 201 and 202 of the Hart-Scott- 
Rodino Antitrust Improvements Act of 
1976, requires persons contemplating 
certain acquisitions of assets or voting 
securities to give advance notice to the 
Federal Trade Commission (hereafter 


referred to as “the Commission”) and 
the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice (hereafter referred 
to as “the Assistant Attorney General”), 
and to wait certain designated periods 
before the consummation of such 
acquisitions. The transactions to which 
the advance notice requirement is 
applicable and the length of the waiting 
period required are set out respectively 
in subsections (a) and (b) of section 7A. 
This amendment to the Clayton Act 
does not change the standards used in 
determining the legality of mergers and 
acquisitions under the antitrust laws. 

The legislative history suggests 
several purposes underlying the act. 
Congress wanted to assure that large 
acquisitions were subjected to 
meaningful scrutiny under the antitrust 
laws prior to consummation. To this 
end, Congress clearly intended to 
eliminate the large ’’midnight merger,” 
which is negotiated in secret and 
announced just before, or sometimes 
only after, the closing takes place. 
Congress also provided an opportunity 
for the Commission or the Assistant 
Attorney General (who are sometimes 
hereafter referred to collectively as the 
“antitrust agencies” or the “enforcement 
agencies”) to seek a court order 
enjoining the completion of those 
transactions that the agencies deem to 
present significant antitrust problems. 
Finally, Congress sought to facilitate an 
effective remedy when a challenge by 
one of the enforcement agencies proved 
successful. Thus, the act requires that 
the antitrust agencies receive prior 
notification of significant acquisitions, 
provides certain tools to facilitate a 
prompt, thorough investigation of the 
competitive implications of these 
acquisitions, and assures the 
enforcement agencies an opportunity to 
seek a preliminary injunction before the 
parties to an acquisition are legally free 
to consummate it, reducing the problem 
of unscrambling the assets after the 
transaction has taken place. 

Subsection 7A(d)(l) of the act, 15 
U.S.C. 18a(d)(l), directs the Commission, 
with the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, to require that the 
notification be in such form and contain 
such information and documentary 
material as may be necessary and 
appropriate to determine whether the 
proposed transaction may, if 
consummated, violate the antitrust laws. 
Subsection 7A(d)(2) of the act, 15 U.S.C. 
18a(d)(2), grants the Commission, with 
the concurrence of the Assistant 
Attorney General, in accordance with 5 
U.S.C. 553, the authority (A) to define 
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the terms used in the act, (B) to exempt 
additional persons or transactions from 
the act’s notification and waiting period 
requirements, and (C) to prescribe such 
other rules as may be necessary and 
appropriate to carry out the purposes of 
section 7A. 

On December 15,1976, the 
Commission issued proposed rules and a 
proposed Notification and Report Form 
(“the Form”) to implement the act. This 
proposed rulemaking was published in 
the Federal Register of December 20. 
1976, 41 FR 55468. Because of the volume 
of public comment, it became clear to 
the Commission that some substantial 
revisions would have to be made in the 
original rules. On July 25.1977, the 
Commission determined that additional 
public comment on the rules would be 
desirable and approved revised 
proposed rules and a revised proposed 
Notification and Report Form. The 
revised rules and Form were published 
in the Federal Register of August 1,1977, 
42 FR 39040. Additional changes in the 
revised rules and Form were made after 
the close of the comment period. The 
Commission formally promulgated the 
final rules and Form, and issued an 
accompanying Statement of Basis and 
Purpose on July 10,1978. The Assistant 
Attorney General gave his formal 
concurrence on July 18,1978. The final 
rules and Form and the Statement of 
Basis and Purpose were published in the 
Federal Register of July 31,1978, 43 FR 
33451, and became effective on 
September 5,1978. 

The rules are divided into three parts, 
which appear at 16 CFR Parts 801, 802 
and 803. Part 801 defines a number of 
the terms used in the act and rules, and 
explains which acquisitions are subject 
to the reporting and waiting period 
requirements. Part 802 contains a 
number of exemptions from these 
requirements. Part 803 explains the 
procedures for complying with the act. 
The Notification and Report Form, 
which is completed by persons required 
to file notification, is an appendix to 
Part 803 of the rules. 

Changes of a substantive nature have 
been made in the premerger notification 
rules or Form on five occasions since 
they were first promulgated. The first 
was an increase in the minimum dollar 
value exemption contained in $ 802.20 of 
the rules. This amendment was 
proposed in the Federal Register of 
August 10,1979, 44 FR 47099. and was 
published in final form in the Federal 
Register of November 21,1979, 44 FR 
60781. The second amendment replaced 
the requirement that certain revenue 
data for the year 1972 be provided in the 
Notification and Report Form with a 


requirement that comparable data be 
provided for the year 1977. This change 
was made because total revenues for 
the year 1977 broken down by Standard 
Industrial Classification (SIC) codes 
became available from the Bureau of the 
Census. The amendment appeared in the 
Federal Register of March 5,1980, 45 FR 
14205, and was effective May 3.1980. 

The third set of changes was 
published by the Federal Trade 
Commission as proposed rules changes 
in the Federal Register of July 29.1981, 

46 FR 38710. These revisions were 
designed to clarify and improve the 
effectiveness of the rules and of the 
Notification and Report Form as well as 
to reduce the burden of filing 
notification. Several comments on the 
proposed changes were received during 
the comment period. Final rules, which 
adopted some of the suggestions 
received during the comment period but 
which were substantially the same as 
the proposed rules, were published in 
the Federal Register of July 29,1983, 48 
FR 34427, and became effective on 
August 29.1983. The fourth change, 
replacing the requirement to provide 
1977 revenue data with a requirement to 
provide 1982 data on the Form, was 
published in the Federal Register of 
March 26,1986, 51 FR 10368. 

In addition, the Notification and 
Report Form, found in 16 CFR 803 
(Appendix), has undergone minor 
revisions on two other occasions. The 
new versions were approved by the 
Office of Management and Budget on 
December 29,1981, and February 23, 
1983, respectively. Most recently, the 
information collection requirements of 
the Notification and Report Form were 
approved by the Office of Management 
and Budget on September 30,1985, for a 
period of three years. 

The fifth set of changes to the rules 
and the Notification and Report Form 
was published by the Federal Trade 
Commission as proposed rule changes in 
the Federal Register of September 24, 
1985, 50 FR 38742. Those thirteen 
proposed revisions were designed to 
reduce the cost to the public of 
complying with the rules and to improve 
the program's effectiveness. Numerous 
comments were received on the thirteen 
proposals. The Commission decided to 
adopt nine of the proposals (one in 
significantly modified form), to reject 
one proposal for budgetary reasons, and 
to defer action on the other three: The 
proposal to require reporting by owners 
of “acquisition vehicles" (Proposal 1 of 
the September 24,1985, proposed 
amendments); the proposed exemption 
of certain asset acquisitions, including 
the acquisitions of current supplies, new 


durable goods, and some types of real 
estate (Proposal 5); and, the proposal to 
increase the “controlled issuer” 
threshold that would have expanded the 
exemption for transactions valued at $15 
million or less in § 802.20(b) and for 
certain foreign transactions described in 
§ 802.50 and 5 802.51 (Proposal 6). Final 
rules, which adopted some of the 
suggestions received from public 
comments, were published this day in 
the Federal Register and will become 
effective on April 10,1987. These 
changes included further revisions to the 
Notification and Report Form. 

The current set of proposals to change 
the premerger notification rules grows 
out of the comments to Proposal 1 of the 
September 24,1985, Federal Register 
notice, the proposed “acquisition 
vehicle" rules. The underreporting 
problem that the “acquisition vehicle" 
approach was designed to solve is 
extensively discussed in that notice of 
proposed rulemaking. It explains both 
how in some circumstances an 
acquisition made by a partnership is not 
subject to the reporting and waiting 
obligations of the act, and how in 
similar circumstances an acquisition 
made by a newly formed corporation 
that has no controlling owner is not 
subject to the obligations of the act. The 
proposed rules would have required 
both types of transactions to be 
reported. 

The proposed “acquisition vehicle" 
rules received the second largest 
number of public comments. They were 
discussed by comments 2, 4, 7,15.18,18. 
and 19. While the comments differed on 
numerous points, and not all were 
critical, three significant points emerged: 
First, it is likely the proposed rules 
would generate a large number of 
notification filings; second, the rules 
might be subject to evasion by relatively 
simple expedients; and finally, there are 
less inclusive approaches that could 
accomplish the primary objective of the 
“acquisition vehicle" proposal. 

Because of the importance of these 
issues to the effectiveness of the 
premerger program, the Commission has 
reconsidered its proposal and developed 
a new approach that applies only to 
partnerships and other entities that do 
not issue voting securities. While not 
based directly on suggestions from the 
public comments, the Commission 
believes its new proposal is responsive 
to the concerns raised in those 
comments. 

The Commission invites interested 
persons to submit comments on the 
nature and scope of the problems 
described in the Proposed Statement of 
Basis and Purpose, as well as on the 
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appropriateness of the proposed 
amendments to the rules as solutions to 
those problems. 

The Commission also invites 
responses to the following specific 
questions: 

1. Does the partnership control 
proposal sufficiently decrease the 
possibility that a competitively 
significant transaction might occur 
without being reportable under the 
premerger notification program? 

2. The American Bar Association 
(“ABA”), in its comments on the 
“acquisition vehicle” rules, proposed to 
amend the definition of control in a 
manner similar to the partnership 
control approach. The ABA suggested 
that the rules include an alternative 
definition of control that would apply to 
all acquiring persons that do not 
otherwise meet the act’s section 7A(a)(2) 
size-of-person test. With respect to such 
persons, control would be ascribed to 
that "owner” holding the largest interest 
in the acquiring person equal to or 
greater than 25 percent, regardless of 
whether such person was otherwise 
exempt from reporting. The percentage 
ownership interest would be determined 
in accordance with the method proposed 
by the Commission in the "acquisition 
vehicle” rules and retained in the 
partnership control rule. Is the ABA 
proposal, or some other variant, a 
preferable alternative to the partnership 
control rule? 

3. What are the costs and benefits of 
the partnership control proposal? 

4. What are the costs and benefits of 
the ABA proposal? 

Proposed Statement of Basis and 
Purpose for the Commission's Revised 
Premerger Notification Rules 

Section 801.1(b) Control 

Having considered the comments 
received concerning the proposed 
'acquisition vehicle” rules published on 
September 24,1985, 50 FR 38742. the 
Commission has decided to propose a 
different and less inclusive regulation. It 
appears that the "acquisition vehicle” 
approach would have required filings in 
connection with numerous competitively 
insignificant transactions, such as 
management buyouts. Since the 
Commission is not aware of any 
transaction to date that violated the 
antitrust laws but was not reported 
under the premerger notification 
program because the acquisition vehicle 
was not a controlled entity, it seems 
inappropriate to employ an approach 
that is likely to require notifications for 
a host of competitively insignificant 
transactions. 


The Commission remains concerned, 
however, about the possibility under the 
existing rules that an anticompetitive 
transaction might occur without being 
reported under the premerger 
notification program. For example, there 
have been a number of unreportable 
transactions involving firms in the same 
industry. The Commission therefore 
proposes to expand the definition of 
"control” for purposes of the rules. This 
change, together with § 801.90 (which 
provides that the use of any particular 
acquisition vehicle "for the purpose of 
avoiding the obligation to comply with 
the requirements of the act shall be 
disregarded, and the obligation to 
comply shall be determined by applying 
the act . . . to the substance of the 
transaction”) should insure that 
competitively significant transactions of 
this type will be reported under the 
premerger notification program. If. 
however, the proposed rule becomes 
effective and unreportable acquisitions 
raising competitive concerns occur, the 
Commission will promptly consider 
returning to the approach underlying its 
previously proposed "acquisition 
vehicle” rules. 

The Commission is proposing a rule 
that would expand the definition of 
control to include persons owning 50 
percent or more of partnerships or other 
entities that do not issue voting 
securities. They would be required to 
report acquisitions by the entities they 
own, just as persons must currently 
report acquisitions by corporations if 
they own 50 percent or more of the 
outstanding voting securities of those 
corporations. Unlike the previously 
proposed "acquisition vehicle” rules, 
this proposal would not require minority 
owners to report acquisitions. 

The Commission is also proposing to 
change the existing alternative 
definition of control, which i9 based on 
the contractual power to designate 
members of an entity’s board of 
directors or analogous body. The 
proposed change—from the power to 
designate a majority to the power to 
designate 50 percent—will result in a 
uniform 50 percent criterion for all three 
definitions of control in the rule. 

Before discussing the operation of the 
proposed partnership control rule, it 
should be helpful to examine some of 
the considerations that led the 
Commission to move from an 
"acquisition vehicle” approach to the 
new "control of partnership” approach. 
First, the drafting of an acquisition 
vehicle rule has certain inherent 
problems. That approach tends to be 
overinclusive and, at least arguably, 
might not deter a person determined to 
avoid the notification obligation. 


Second, further examination of the kinds 
of potentially significant acquisitions 
that are not reported under the current 
rules indicates they are likely to be 
acquisitions by partnerships dominated 
by one person. While unreported 
takeovers by corporations and other 
business entities in which ownership is 
fragmented are theoretically possible, 
they do not yet appear to have been 
sources of competitive problems. 
Accordingly, because it is possible to 
draft a less complex rule that would 
make acquisitions by persons who 
control partnerships reportable, the 
Commission has decided it is more 
appropriate to determine whether 
existing underreporting problems can be 
adequately addressed by adopting this 
more limited approach. 

Problems With the Acquisition Vehicle 
Approach 

The overinclusiveness of the 
acquisition vehicle approach is derived 
from its structure. It disregards, for 
purposes of determining reporting 
obligations, the existence of the 
acquiring entity. Thus, that approach 
could require a notification from every 
person who, through its holdings of 
voting securities in an acquisition 
vehicle, was deemed to be acquiring 
more than a $15 millon interest in a 
target. With the recent proliferation of 
large leveraged management buyouts, 
this approach would likely have 
generated a large number of filings 
concerning transactions that have little 
or no competitive significance. 

Leveraged buyouts are commonly 
made by shell corporations formed for 
the purpose of making the acquisition. 

As the Commission stated today in this 
Federal Register in the statement of 
basis and purpose describing S 801.11(e), 
shell corporations "typically have had 
no sales and frequently have no assets 
other than the cash or loans used to 
make the acquisition. Thus, when they 
are not controlled by any other entity, 
the acquiring person has no competitive 
presence. In such instances the 
acquisition does not combine businesses 
but merely changes the ownership of a 
single ongoing business: it therefore 
cannot reduce competition. Accordingly, 
the Commission has concluded that no 
purpose is served by requiring such 
acquisitions to be reported.” Similarly, 
because management buyouts usually 
do not combine businesses, no purpose 
is served by requiring such transactions 
to be reported, as would an acquisition 
vehicle rule. 

Of course, an acquisition vehicle 
(whether heavily leveraged or not) might 
include among its owners competitors or 
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potential competitors of the acquired 
entity. In such instances there would be 
a reason to require reporting. 
Unfortunately, it is difficult to formulate 
a criterion that would exempt 
competitively insignificant groups but 
would not also exempt competitively 
significant groups. As a result, there is a 
strong tendency in the acquisition 
vehicle approach, exacerbated by the 
growing popularity of management 
buyouts, to require a substantial number 
of unnecessary additional filings. 

The proposed "acquisition vehicle" 
rules sought to solve underreporting 
problems for both known and 
theoretically possible means of avoiding 
the obligations of the act. The 
comprehensive scope of those proposed 
rules is. in part, responsible for the 
substantial problems of 
overinclusiveness and enforceability. 
The Commission now believes it is more 
appropriate initially to direct its 
rulemaking at persons who make 
acquisitions through partnerships they 
dominate. Until now. the most 
significant unreported transactions of 
which the Commission is aware were all 
acquisitions by partnerships that were 
dominated by one person. Consequently, 
the Commission believes it need not 
require any reporting by minority 
shareholders of corporate acquisition 
vehicles. 

Should the Commission find 
persuasive evidence that this form of 
transaction appears to be omitting from 
the premerger notification system 
competitively significant transactions, it 
would reexamine the acquisition vehicle 
approach. 

Control of Partnerships and Other 
Entities That Have Not Issued Voting 
Securities 

There have been widely publicized 
instances in which acquisitions were 
structured to be made by partnerships 
rather than corporations, and were not 
reported under the act, even though the 
partnerships were owned and operated 
principally by one person, and that 
person was a competitor of the acquired 
person. That result is inconsistent with 
the treatment of corporations that are 
dominated by one person, and with the 
objectives of the act and the rules. 

Acquisitions by partnerships can 
avoid premerger review as a result of 
two principles of premerger reporting: 
one, a formal rule for calculating assets 
of an entity, 16 CFR 801.11(e), and the 
other, a Premerger Notification Office 
informal interpretation that a 
partnership is its own "ultimate parent 
entity" (that is, a partnership is not 
controlled by its partners). Section 
801.11(e) directs that an entity without a 


balance sheet not include, in 
determining its size, any assets that are 
contributed to the entity for the purpose 
of making an acquisition. Thus, for 
example, if a partnership is formed to 
buy a $1 billion company and the 
partners contribute $1 billion in cash, 
the acquisition of the company by the 
partnership is not reportable. The 
partnership does not meet the $10 
million minimum size criterion of section 
7A(a)(2) of the act because § 801.11(e) 
directs the partnership not to count the 
$1 billion that will be used to pay for the 
acquisition. The informal interpretation 
deems the acquisition to have been 
made by the partnership itself, which 
has no other assets, rather than its 
partners, who may well have other 
assets. 

Of course, if the partnership were 
employed in the acquisition "for the 
purpose of avoiding the obligations to 
comply with the requirements of the 
act," its existence would be disregarded 
and the obligations of the act would be 
determined by applying the act and the 
rules to the substance of the transaction. 
16 CFR 801.90. For example, some 
persons might be tempted to make an 
acquisition through a partnership for the 
purpose of delaying their premerger 
notifications to the antitrust agencies 
until they were required by the Federal 
securities laws to announce their 
acquisition publicly. If a partnership 
were used for the purpose of delaying or 
avoiding reporting, § 801.90 would 
attribute the acquisitions to the partners 
individually. They would be required to 
comply with the obligations of the act 
personally prior to consummating the 
transaction. 

The Commission now proposes to 
require partners, rather than 
partnerships, to report transactions in 
certain other circumstances. It proposes 
to accomplish this result by amending 
the rule defining control, § 801.1(b), to 
provide that a partnership or other 
unincorporated entity will be deemed to 
be controlled by any person who owns 
50 percent or more of the entity. Thus, a 
partner who met the statutory $10 
million minimum size criterion and 
owned 50 percent or more of the 
partnership would be required to report 
acquisitions made by the partnership. 
The rule would be analogous to the 
circumstances in which a corporation is 
deemed to be controlled by one or more 
of its shareholders. It would thereby 
abolish the overly general presumption 
that partnerships are always 
independent entities. 

This change would mean, in the 
example of the acquisition of the $1 
billion company discussed above, the 
transaction could be reportable if one of 


the partners was entitled to fifty percent 
or more of the firm’s profits (or, upon 
dissolution, of its assets), and that 
partner’s total assets or net annual sales 
were $10 million or more. That 
controlling partner, or its parent, would 
become the "ultimate parent entity" 
pursuant to § 801.1(a)(3). It would 
therefore be deemed to be the person 
making the acquisition. 

This proposed attribution of control to 
persons owning such large economic 
interests in entities that do not issue 
voting securities seems to be a more 
appropriate way to apply the premerger 
notification procedures. As matters 
currently stand, for example, a person 
can make a purchase through a limited 
partnership in which it is the general 
partner and 95 percent beneficial owner. 
If, pursuant to 5 801.11(e), the 
partnership does not meet the size-of- 
person criteria of section 7A(a)(2), and 
the partnership was not created for the 
purpose of avoiding compliance with the 
act, the transaction would not be 
reportable because the partnership is 
deemed to be its own ultimate parent 
entity. It seems more appropriate for 
such transactions to be reportable by 
any person that dominates the acquiring 
entity. That is what the proposed rule 
seeks to do. 

In the past, the Premerger Notification 
Office has not deemed partnerships to 
be controlled. Section 801.1(b) provides, 
in part, that control exists if one person 
can "designate a majority of the 
directors of a corporation, or in the case 
of unincorporated entities, of individuals 
exercising similar functions." The 
Commission staff has declined to equate 
partners with "individuals exercising 
similar functions" to "directors of a 
corporation." This interpretation was 
adopted principally because the 
variable structure of partnerships made 
it too difficult to specify an objective set 
of criteria by which to attribute control. 
For example, partnerships can provide 
for equal operating authority for all 
partners or can restrict those rights in 
any of a number of ways. However, in 
formulating the acquisition vehicle 
proposal, the Commission developed the 
concept of attributing control of 
unincorporated entities on the basis of 
beneficial interests. See. for example, 
proposed S 801.5(b)(2), 50 FR 38748. 
While not perfect, this concept, which 
relies on the entitlement to profits or to 
assets in the event of dissolution, seems 
an adequate indicator of control where 
one person has a right to 50 percent or 
more of the profits or is entitled to 50 
percent or more of the assets upon 
dissolution. At the very least, it seems 
unlikely that such an entity would be 








Federal Register / Vol. 52, No. 44 / Friday, March 6, 1987 / Proposed Rules 


7099 


permitted to continue its existence if it 
operated in any way that was adverse 
to the wishes of the 50 percent owner. 
Consequently, quite apart from any 
concern about intentional avoidance of 
the act’s obligations, the Commission 
considers this proposal to be an 
appropriate supplement to its existing 
definition of control. 

The 50 percent beneficial ownership 
requirement would parallel in important 
respects the treatment of corporations 
under the existing control rule. Although 
effective or working control of a 
corporation can exist as a practical 
matter with a smaller percentage of 
shares, § 801.1(b) deems a corporation 
to be a controlled entity only if one 
person owns “50 percent or more of the 
outstanding voting securities” or has a 
right “presently to designate a majority 
of the board of directors.” While this 50 
percent requirement understates actual 
control of many corporations, the rule is 
clear and easily determinable. It is also 
arguably overinclusive because one 
corporation with two 50 percent owners 
is deemed to have two ultimate parent 
entities. Nevertheless, this arguable 
overinclusiveness correctly reflects the 
joint control that generally exists in such 
circumstances. In the Commission’9 
experience, this requirement that both 
controlling entities file has not 
prevented persons from fulfilling the 
premerger notification requirements. 

The 50 percent ownership criterion 
would serve similar functions for 
determining control of unincorporated 
entities. It would be an objective and 
predictable standard. Moreover, the 
degree of ownership should be sufficient 
to assure in almost all instances that the 
entities and those deemed to be 
controlling owners will act in concert to 
comply with the act’s obligations. 

In formulating the 50 percent 
ownership criterion, consideration was 
given to whether other indicators of 
control should be included. For example, 
the Commission might have proposed 
treating the sole general partner of a 
limited partnership as controlling the 
partnership. While the Commission did 
not doubt its authority to attribute 
control on this and on other criteria, the 
Commission declined to utilize that 
authority at this time because it might 
require many unnecessary filings. For 
example, limited partnerships with sole 
general partners are common entities 
whose investments often have little 
competitive significance. Moreover, if a 
rule required sole general partners to file 
notifications, some might attempt to 
avoid it by appointing a second or third 
general partner. At present, a rule 
requiring all general partners to file 


seems unnecessary and therefore unduly 
burdensome, but the Commission 
reserves the option of promulgating such 
a rule should underreporting of 
significant acquisitions occur under the 
currently proposed rule. 

Finally, some consideration was given 
to adopting a rule that would attribute 
assets of unincorporated entities to all 
owners, even if they held only a 
minority interest. This would have been 
similar to the coverage of the previously 
proposed acquisition vehicle rule. The 
Commission does not feel such a 
proposal is warranted at this time. In the 
Commission’s experience, partnership 
vehicles that had any potential for 
anticompetitive consequences have 
been dominated by a single person or by 
two persons holding equal rights. 
Accordingly, the Commission believes it 
is sufficient at present to extend the 
scope of the premerger notification 
program to an unincorporated entity 
only if at least one person is entitled to 
either 50 percent of its profits or, upon 
dissolution, of its assets. However, 
should competitively significant 
transactions escape reporting 
obligations under the proposed new rule 
because no person controlled the 
partnerships undertaking those 
acquisitions, the Commission would 
reconsider the acquisition vehicle 
approach. 

Changing the Majority Control Criterion 

Under the existing rules, sn entity is 
deemed controlled by a person that has 
a contractual power to designate a 
majority of the entity’s board of 
directors. Both the current and the 
proposed rules reflect the Commission’s 
belief that such a person should be 
deemed by the rules to control the entity 
whether or not that entity also is 
deemed to be controlled according to 
other criteria. Thus, a single entity may 
be deemed controlled by one person 
that holds 50 percent of the outstanding 
voting securities of the entity and also 
by another person who has a 
contractual right to appoint a majority of 
that entity’s board of directors (or of 
individuals exercising similar functions). 
The Commission has concluded, 
however, that no purpose is served and 
some confusion has been generated by 
inferring control of a board of directors 
only when one person may appoint more 
than 50 percent of the directors. It 
therefore proposes to revise this 
criterion to parallel the other control 
concepts based on 50 percent 
ownership. Under this proposed 
amendment, an entity would be deemed 
to be controlled by a person with the 
right to appoint as few as 50 percent of 
the entity’s directors. 


The basis of this decision is illustrated 
by the following example. Consider h 
nonprofit joint venture corporation 
created by two persons that is not 
subject to proposed § 801.1(b)(1) 
because it does not issue voting 
securities, it will not distribute profits 
and it would disburse assets widely in 
the event of dissolution. If the power to 
appoint directors of this venture is split 
evenly between the two persons forming 
the entity, such an entity can be deemed 
controlled solely as a result of the 
contractual right to appoint directors. 
There is no reason to treat the control of 
this corporation differently from a 
corporation in which the voting shares 
are split evenly. Both rights are likely to 
result in an evenly divided board of 
directors. Accordingly, the proposed rule 
would deem an entity to be controlled 
by a person that had a contractual right 
to appoint half or more of the “directors 
of a corporation, or in the case of 
unincorporated entities, of individuals 
exercising similar functions.” 

As noted in the discussion above, the 
Commission has experienced no 
problems administering its "50 percent 
or more of the outstanding voting 
securities” criterion. Even though that 
requires in appropriate circumstances 
more than one person to file as the 
ultimate parent entity of a single issuer, 
all persons required to file have been 
able to supply the information required. 
This experience appears to confirm the 
Commission’s premise that if one person 
owns 50 percent of an entity it is at least 
in joint control of the entity. In the case 
of a person controlling 50 percent of a 
board of directors (or individuals 
exercising similar functions), it is even 
clearer that the entity cannot act 
without that person's assent. The 
Commission therefore proposes to infer 
control if a person has the contractual 
right to appoint 50 percent or more of 
the board of directors (or of individuals 
exercising similar functions). 

This proposal would modify a 
Commission staff informal interpretation 
of § 801.1(b). Currently, the Premerger 
Notification Office deems a corporation 
controlled if a person can designate a 
majority of the board as a result of both 
holding voting securities and having a 
contractual power to designate 
directors. In other words, in determining 
whether an entity is controlled pursuant 
to § 801.1(b)(2), the staff adds directors 
elected to the board as a result of 
holding voting securities to directors 
designated as a result of a contractual 
power. Under the proposed 
amendments, the staff would deem the 
entity controlled by a person who. as a 
result of 9uch combined rights, had the 
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power to designate 50 percent or more of 
the directors. 

Operation of the Proposed Rule 

The Commission proposes to amend 
its rules by adding to the definition of 
the term “control” in § 801.1(b). The 
amendment, proposed new 
§ 801.1(b)(l)(ii). would deem an entity to 
be controlled by a person entitled to 50 
percent or more of the entity’s profits, or 
by a person entitled, upon dissolution, to 
50 percent or more of the entity’s assets. 
The amendment would not apply if the 
entity had outstanding voting securities. 
The amendment thus creates two 
systems for determining control: one for 
entities that issue voting securities, and 
another for all other entities. 

These non-overlapping rules for 
determining control are each 
supplemented by the alternate— 
contractual power to designate—control 
concept. In other words, proposed 
§ 801.1(b)(1) would not deem an entity 
to be controlled both under paragraph 
(b)(l)(i) by a person that holds 50 
percent of the voting securities issued by 
the entity and under proposed 
paragraph (b)(l)(ii) by another person 
that has a right to 50 percent of the 
entity’s profits. Because the entity had 
issued voting securities, proposed 
paragraph (b)(l)(ii) would not apply; 
thus the entity would not be controlled 
on the basis of a right to profits or to 
assets upon dissolution. In contrast, 
under proposed paragraph (b)(2) the 
entity deemed controlled under (b)(l)(i) 
as a result of voting securities held by 
one person would be deemed also 
controlled under proposed paragraph 
(b)(2) by another person that had a 
contractual right to appoint 50 percent 
or more of the entity’s board of 
directors. 

Similarly, an entity that was deemed 
controlled under proposed paragraph 
(b)(l)(ii), because a person had a right to 
50 percent of its profits or assets, would 
also be deemed controlled under 
proposed (b)(2) if another person had 
the right to appoint at least 50 percent of 
that entity’s board of directors (or 
analogous body). This overlap would be 
quite rare, however. As explained 
above, the Commission staff has not 
deemed partnerships to possess 
“individuals exercising similar 
functions” to directors; therefore, 
proposed paragraph (b)(2) will apply 
only to other entities that do not issue 
voting securities. 

In addition, the 50 percent or more 
criteria in paragraph (b)(l)(i), proposed 
paragraph (b)(l)(ii) and proposed 
paragraph (b)(2) means that under each 
paragraph two persons can be deemed 
to control an entity. It is, thus, 


theoretically possible that as many as 
six persons could be deemed to control 
one entity. However, it would be 
extraordinary for an entity to allocate 
those incidents of ownership in such 
different percentages. 

As described above, proposed 
paragraph (b)(l)(ii) is intended to apply 
only in circumstances in which 
paragraph (b)(l)(i) does not apply, that 
is, it applies only to entities that have 
not issued voting securities. Typically, 
this means paragraph (b)(l)(i) will apply 
to corporations and proposed paragraph 
(b)(l)(ii) will apply to non-corporate 
entities. It should be noted, however, 
that some corporations (for example, 
entities incorporated under not-for-profit 
statutes that do not issue voting 
securities) would be subject to proposed 
paragraph (b)(l)(ii). Similarly, some 
unincorporated entities (for example, 
joint stock companies) issue voting 
securities. For them, control would 
continue to be determined by paragraph 
(b)(l)(i). 

For purposes of these rules, the fact 
that an entity issues securities that have 
some voting rights is not sufficient to 
deem them voting securities. Limited 
partnerships commonly issue 
certificates subject to the Securities Act 
of 1933 to limited partners. These 
partnership shares may be transferable 
and may entitle their holders to vote on 
a variety of matters, but typically the 
entities would not be subject to 
paragraph (b)(l)(i). The definition of 
“voting security” in $ 801.1(f)(1) states 
the holder of the security must be 
entitled “to vote for the election of 
directors of the issuer, or with respect to 
unincorporated entities, individuals 
exercising similar functions.” Because 
most unincorporated entities do not 
have bodies analogous to boards of 
directors or do not elect the membership 
of such bodies, the securities are not 
"voting securities” within the meaning 
of the rules. 

The rights to profits and to assets, 
upon dissolution, described in proposed 
paragraph (b)(1)(H) are ownership rights 
and not creditor rights. Thus, the right to 
assets, upon dissolution, means after all 
debt obligations have been satisfied. 

The right to profits would be calculated 
after payment of any royalty, franchise 
fee or other expense based on income. 

As is the case with other control 
provisions, a person deemed to control 
an entity under proposed paragraph 
(b)(1)(H) is attributed all the assets of 
the controlled entity. See 5 801.1(c)(8). 
Thus if “A” controls pursuant to 
proposed paragraph (b)(1)(H) a 
partnership B (because ”A” is entitled to 
50 percent of B’s profits, or 50 percent of 
B’s assets upon dissolution), “A” must 


include the value of all of B's assets in 
determining A’s total assets. “A” must 
include all of B’s assets to determine 
whether it meets the minimum size 
criteria of section 7A(a)(2) of the act, 
even though “A” does not have a right to 
the other 50 percent of B’s profits or 
assets. Furthermore, if B is entitled to 50 
percent of the profits of partnership C, 
“A” will be deemed to control C also 
and also must include all the assets of C 
in determining the size of “A.” 

List of Subjects in 16 CFR Part 801 

Antitrust, Reporting and 
recordkeeping requirements. 

The Commission proposes to amend 
Title 16, Chapter I, Subchapter H, the 
code of Federal Regulations as follows: 

Accordingly the Commission proposes 
the amendments set out below. 

1. The authority for Part 801 continues 
to read as follows: 

Authority: Sec. 7A(d) of the Clayton Act, 15 
U.S.C. 18a(d), as added by sec. 201 of the 
Hart-Scott-Rodino Antitrust Improvements 
Act of 1976, Pub. L 94-435, 90 Stat. 1390. 

2. The Commission proposes to amend 
5 801.1 by revising the introductory text 
of paragraph (b). paragraphs (b) (1) and 
(2) and by designating the existing 
example as example (1). and adding 
new examples (2) through (4), as set 
forth below. New language is indicated 
by arrows: (►new languages). Deleted 
language is indicated by brackets: 
([deleted language]). 

PART 801—COVERAGE RULES 

§ 801.1 Definitions. 

* « + • * 

(b) Control . The term “control” (as 
used in the terms “control(s),” 
“controlling,” “controlled by” and 
“under common control with”) means^: 

(1 —m Either 

► (i)«* [(1)] Holding 50 percent or 
more of the outstanding voting securities 
of an issuer [;] ► ,◄ or 

► (ii) In the case of an entity that has 
no outstanding voting securities, having 
the right to 50 percent or more of the 
profits of the entity, or, having the right 
in the event of dissolution to 50 percent 
or more of the assets of the entity; or-* 

(2) Having the contractual power 
presently to designate [a majority] 

► 50 percent or more** of the directors 
of a corporation, or in the case of 
unincorporated entities, of individuals 
exercising similar functions. 

Example ► s-* : ►l .<4 * * * 

► 2. A statutory limited partnership 
agreement provides as follows: The general 
partner “A" is entitled to 50 percent of the 
partnership profits, “B” is entitled to 40 
percent of the profits and "C” is entitled to 10 
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percent of the profits. Upon dissolution, ”B” 
is entitled to 75 percent of the partnership 
assets and "C" is entitled to 25 percent of 
those assets. All limited and general partners 
are entitled to vote on the following matters: 
the dissolution of the partnership, the transfer 
of assets not in the ordinary course of 
business, any change in the nature of the 
business and the removal of the general 
partner. The interest of each partner is 
evidenced by an ownership certificate that is 
transferable under the terms of the 
partnership agreement and is subject to the 
Securities Act of 1933. For purposes of these 
rules, control of this partnership is 
determined by paragraph (b)(l)(ii) of this 
section. Although partnership interests may 
be securities and have some voting rights 
attached to them, they do not entitle the 
owner of that interest to vote for a corporate 
“director” or “an individual exercising 
similar functions” as required by $ 801.1 
(f)(1), and thus are not subject to either 
paragraph (b) (l)(i) or (2) of this section. 


Consequently, “A” is deemed to control the 
partnership because of its right to 50 percent 
of the partnership's profits. ”B" is also 
deemed to control the partnership because it 
is entitled to 75 percent of the partnership’s 
assets upon dissolution. 

3. "A” is a nonprofit charitable foundation 
that enters into a partnership joint venture 
with “B", a nonprofit university, to establish 
C, a nonprofit hospital corporation that does 
not issue voting securities. Pursuant to its 
charter all surplus revenue from the hospital 
in excess of expenses and necessary capital 
investments is to be disbursed evenly to ”A” 
and ”B”. In the event of dissolution of the 
hospital corporation, the assets of the 
hospital are to be contributed to a local 
charitable medical facility then in need of 
financial assistance. Notwithstanding the 
hospital's designation of its disbursement 
funds as surplus rather than profits to 
maintain its charitable image. “A" and ”B” 
would each be deemed to control C, pursuant 
to § 80l.l(b)(l)(ii). because each is entitled to 


50 percent of the excess of the hospital's 
revenues over expenditures. 

4. "A" is entitled to 50 percent of the profits 
of partnership B and 50 percent of the profits 
of partnership C. B and C form a partnership 
E with ”D” in which each entity has a right to 
one-third of the profits. When E acquires 
company X, "A” must report the transaction 
(assuming it is otherwise reportable). 

Pursuant to $ 801.1(b)(l)(ii), E is deemed to be 
controlled by “A”, even though A ultimately 
will receive only one-third of E's profits. 
Because B and C are considered as part of 
"A”, the rules attribute all profits to which B 
and C are entitled (two thirds of E’s profits in 
this example) to "A.”^ 

By direction of the Commission. 

Emily H. Rock, 

Secretary. 

[FR Doc. 87-4371 Filed 3-5-87; 8:45 am) 
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